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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, etal.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Judge

Date

Code

User

12/31/2009

NCOC

WELL

New Case Filed - Other Claims

Mitchell W Brown

COMP

WELL

Complaint Filed

Mitchell W Brown

SMIS

WELL

Summons Issued - Washington group

Mitchell W Brown

APER

WELL

Plaintiff: Silicon International Ore, LLC
Appearance David P. Gardner

Mitchell W Brown

WELL

Filing: A - All initial civil case filings of any type not Mitchell W Brown
listed in categories B-H, or the other A listings
below Paid by: Gardner, David P. (attorney for
Silicon International Ore, LLC) Receipt number:
0006050 Dated: 12/31/2009 Amount: $88.00
(Check) For: Silicon International Ore, LLC
(plaintiff)

WELL

Summons Issued - Monsanto Co

JORGEN

Filing: 11 - Initial Appearance by persons other
Mitchell W Brown
than the plaintiff or petitioner Paid by: Monsanto
Company (defendant) Receipt number: 0000170
Dated: 1/25/2010 Amount: $58.00 (Check) For:
Monsanto Company (defendant)

NOAP

WELL

Notice Of Appearance - Randall C. Budge for
Monsanto

Mitchell W Brown

APER

WELL

Defendant: Monsanto Company Appearance
Randall C Budge

Mitchell W Brown

AFSV

WELL

Affidavit Of Service - Washington Group January 14, 2010 - served S.J Tharp of CT Corp
System

Mitchell W Brown

AFSV

WELL

Affidavit Of Service - Monsanto - January 14,
2010 - served on Michelle Smith

Mitchell W Brown

WELL

Filing: 11 - Initial Appearance by persons other
Mitchell W Brown
than the plaintiff or petitioner Paid by: Hawley
Troxell Ennis & Hawley, LLP Receipt number:
0000218 Dated: 2/1/2010 Amount: $58.00
(Check) For: Washington Group International, Inc
(defendant)

NOAP

WELL

Notice Of Appearance - for Washington Group
International, Inc.

Mitchell W Brown

APER

WELL

Defendant: Washington Group International, Inc
Appearance Eugene A Ritti

Mitchell W Brown

ANSW

WELL

Answer and Demand for Jury Trial on Defnedant
Washington Group International, Inc.

Mitchell W Brown

WELL

Order for Submission of Information for
Scheduling Order

Mitchell W Brown

SMIS
1/22/2010

1/25/2010

2/1/2010

2/12/2010
2/18/2010

Mitchell W Brown

2/23/2010

HRSC

WELL

Hearing Scheduled (Clerk Review 03/12/2010
05:00 PM) order of Submission due

Mitchell W Brown

2/26/2010

ANSW

WELL

Answer of Defendant Monsanto Company

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Monsanto
Mitchell W Brown
Company's First Interrogatories and Requests for
Production of Documents of Plaintiff
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Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

WELL

joint submission regarding scheduling

Mitchell W Brown

HRSC

WELL

Hearing Scheduled ((B) Jury Trial - 2nd Setting
04/04/2011 09:00 AM)

Mitchell W Brown

HRSC

WELL

Hearing Scheduled ((A) Jury Trial - 3rd Setting
05/02/2011 09:00 AM)

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, lnc.'s First Set of lnterrogattories to
Plaintiff

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
lnc.'s First Request for Production of Documents
to Plaintiff

STIP

WELL

Stipulation

Mitchell W Brown

WELL

Order Setting Jury Trial

Mitchell W Brown

3/4/2010
3/5/2010

3/15/2010

Judge

User

3/18/2010

MOTN

WELL

Motion for Disqualification without cause (Rule
Mitchell W Brown
40(d)(1)(G)) (as to alternate Judge P. McDermott)

3/19/2010

ORDR

WELL

Order of Disqualification without Cause

Mitchell W Brown

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

WELL

Amended Order Setting Jury Trial

Mitchell W Brown

3/24/2010
4/26/2010

WDAT

WELL

Withdrawal Of Attorney - Robert K Reynard's
Mitchell W Brown
Notice of Withdrawal of Counsel (Utah Attorney Firm still representing Pro Hae Vice Admission
Pending)

5/28/2010

CRSR

JORGEN

Certificate of service plaintiffs responses to
defendant monsantos companys first set of
interrogatories and request for production of
documents

Mitchell W Brown

6/3/2010

MOTN

WELL

Motion for Admission Pro Hae Vice

Mitchell W Brown

6/7/2010

CRSR

WELL

Certificate Of Service - Plaintiffs response to
Defendant Washington Group Int. first set of
interrogatories and Plaintiffs responses to
defendant washington group int first request for
production of Documents to plaintiff

Mitchell W Brown

6/8/2010

APER

WELL

Plaintiff: Silicon International Ore, LLC
Appearance Daniel K Brough

Mitchell W Brown

ORDR

WELL

Order for Admission pro hac vice

Mitchell W Brown

5/28/2010

STIP

WELL

Stipulated Protective Order

Mitchell W Brown

5/29/2010

GRNT

WELL

Motion Granted

Mitchell W Brown

11/10/2010

NOTC

WELL

Notice of Service - Plaintiffs first set of
interrogatories and requests for production of
documents to defendant Washington Group
International, Inc., plaintiffs first set of
interrogatories and requests for production of
documents to defendant monsanto company

Mitchell W Brown

1/10/2012

xth
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Judge

Date

Code

User

12/6/2010

NOSV

WELL

Notice Of Service - Defendant Monsanto
Mitchell W Brown
Company's Answers and Responses to Plaintiffs
First Set of Interrogatories and Requests for
Production

1/25/2011

NOTC

WELL

Notice of Hearing

Mitchell W Brown

MOTN

WELL

Defendant Monsanto Company's Motion for
Summary Judgment

Mitchell W Brown

MEMO

WELL

Defendant Monsanto Comapany's Memorandum Mitchell W Brown
in Support of Motion for Summary Judgment

AFFD

WELL

Affidavit of Randall C. Budge

Mitchell W Brown

AFFD

WELL

Affidavit of Mitchell J. Hart. P.E.

Mitchell W Brown

AFFD

WELL

Affidavit of James R. Smith

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Monsanto
Company's First Supplemental Response to
Plaintiff's First Set of Interrogatories and
Requests for Production of Documents

Mitchell W Brown

AFFD

WELL

Affidavit of Craig Nelson in Support of Defendant Mitchell W Brown
Washington Group International, lnc.'s Motion for
Summary Judgment

AFFD

WELL

Affidavit of Eugene A. Ritti in Support of
Mitchell W Brown
Defendant Washington Group International, lnc.'s
Motion for Summary Judgment

MEMO

WELL

Memorandum in Support of Defendant
Mitchell W Brown
Washington Group International, lnc.'s Motion for
Summary Judgment

MOTN

WELL

Defendant Washington Group International, lnc.'s Mitchell W Brown
Motion for Summary Judgment

NOTC

WELL

Notice of Hearing

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, Second Request for production of
Documents to Plaintiff

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, Second set of interrogatories to
plaintiff

HRSC

WELL

Hearing Scheduled (Motion for Summary
Judgment 02/25/2011 01 :30 PM)

WELL

1/26/2011

1/27/2011

2/1/2011

2/14/2011

Mitchell W Brown

Mitchell W Brown

STIP

WELL

Second Affidavit of Eugene A. Ritti in Support of Mitchell W Brown
Defendant Washington Group International, lnc.'s
Motion for Summary Judgment (filed in a
separate confidential file folder)
Document sealed
Mitchell W Brown
Stipulation and Order Re: Schedule

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

HRVC

WELL

Hearing result for Jury Trial held on 05/02/2011
09:00 AM: Hearing Vacated Firm Setting

Mitchell W Brown

HRVC

WELL

Hearing result for Motion for Summary Judgment Mitchell W Brown
held on 02/25/2011 01 :30 PM: Hearing Vacated
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Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

Judge

2/14/2011

HRSC

WELL

Hearing Scheduled (Scheduling Conference
03/11/2011 01:30 PM)

Mitchell W Brown

WELL

Notice of Hearing

Mitchell W Brown

HRSC

WELL

Hearing Scheduled (Motion for Summary
Judgment 04/21/2011 01:30 PM)

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Monsanto
Company's Second Supplemental Response to
Plaintiffs First Set of Interrogatories and
Requests for Production of Documents

Mitchell W Brown

2/16/2011

NOTC

WELL

Amended Notice of Hearing

Mitchell W Brown

2/22/2011

NOTC

WELL

Notice of Compliance

Mitchell W Brown

WELL

Second amended Notice of Hearing

Mitchell W Brown

CONT

WELL

Continued (Motion for Summary Judgment
05/13/2011 01 :30 PM)

Mitchell W Brown

3/8/2011

NOTC

WELL

Notice of Deposition (John Rosenbaum)

Mitchell W Brown

3/11/2011

CMIN

WELL

Court Minutes
Hearing type: Scheduling Conference
Hearing date: 3/11 /2011
Time: 1:43 pm
Courtroom: Large Courtroom 301
Court reporter: Digital Recording Only as per
admin order 11-01
Minutes Clerk: Sharon Wells
Tape Number:
Mr. Brough
Mr. Gardner
Mr. Budge
Mr. Ritti

Mitchell W Brown

HRSC

WELL

Hearing Scheduled (Jury Trial 09/26/2011 09:00 Mitchell W Brown
AM)

WELL

Order Setting Jury Trial (Scheduling Order,
Notice of Trial Setting and Initial Pretrial Order)

Mitchell W Brown

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

OCHH

WELL

Hearing result for Scheduling Conference held on Mitchell W Brown
03/11/2011 01 :30 PM: District Court Hearing Hel<
Court Reporter: Digital Recording
Number of Transcript Pages for this hearing
estimated: Less than 100 pages - telephonic

NOTC

WELL

Notice of Compliance re: Washington Group
Mitchell W Brown
International - Supplemental Response to
Plaintiff's First Set of Interrogatories and Request
for Production of Documents

CRSR

WELL

Certificate Of Service - (Plaintiffs Responses to
Defendant Washington Goup International, lnc.'s
Second Set of Interrogatories

Mitchell W Brown

NOTO

WELL

Notice of Deposition Pursuant to Idaho Rule of
Civil Procedure 30 (b)(6) (Monsanto Company)

Mitchell W Brown

NOTO

WELL

Notice Of Deposition (Jim Smith)

Mitchell W Brown

2/15/2011

2/28/2011

3/14/2011

3/15/2011
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Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

3/15/2011

NOTO

WELL

Notice Of Deposition (Dave Farnsworth)

Mitchell W Brown

NOTO

WELL

Notice Of Deposition (Mitch Hart)

Mitchell W Brown

3/17/2011

CRSR

WELL

Certificate Of Service - (Plaintiffs Response to
Mitchell W Brown
Defendant Washington Group International, lnc.'s
Second Set of Requests for Production of
Documents)

3/21/2011

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, Inc's Third Request for Production
of Documents to Plaintiff

NOTC

WELL

Notice of Compliance: Washington Group
Mitchell W Brown
International, Inc's Supplemental Response to
Plaintiffs First Set of Interrogatories and Request
for Production of Documents

3/23/2011

MOTN

WELL

Motion for Admission Pro Hae Vice

Mitchell W Brown

3/29/2011

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

ORDR

WELL

Order for Admission Pro Hae Vice - Berry
Johnson

Mitchell W Brown

APER

WELL

Plaintiff: Silicon International Ore, LLC
Appearance Barry N Johnson

Mitchell W Brown

NOTC

WELL

Notice of Deposition - (Clayton Krall)

Mitchell W Brown

NOTC

WELL

Notice of Deposition Pursuant to Idaho Rule of
Civil Procedure 30(b)(6) (Washington Group
International, Inc)

Mitchell W Brown

CRSR

WELL

Certificate Of Service - (Plaintiff's Responses to
Mitchell W Brown
Defendant Washington Group International, lnc.'s
Third Set of Requests for Production of
Documents)

WELL

Plaintiff's Memorandum in Opposition to
Defendant Monsanto Company's Motion for
Summary Judgment

WELL

Plaintiffs Memorandum in Opposition to
Mitchell W Brown
Defendant Washington Group International, lnc.'s
Motion for Summary Judgment

AFFD

WELL

Affidavit of Kent W. Goates

Mitchell W Brown

AFFD

WELL

Affidavit of Todd Sullivan

Mitchell W Brown

AFFD

WELL

Affidavit of Daniel K. Brough

Mitchell W Brown

5/5/2011

LETT

WELL

Letter - regarding Depositions of James R. Smith, Mitchell W Brown
David Farnsworth and Mitchell J. Hart

5/6/2011

AFFD

WELL

Third Affidavit of Eugene A Ritti in Support of
Mitchell W Brown
Defendant Washington group International, lnc.'s
Motion for Summary Judgment

RPLY

WELL

Reply Memorandum in Support of Defendant
Mitchell W Brown
Washington Group International, lnc.'s Motion for
Summary Judgment

RPLY

WELL

Defendant Monsanto Company's Reply
Memorandum in Support of Motion for Summary
Judgment

4/5/2011

4/26/2011

4/29/2011

Judge

Mitchell W Brown

Mitchell W Brown

1/10/2012
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Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

5/6/2011

MOTN

WELL

Motion to Strike

Mitchell W Brown

MEMO

WELL

Memorandum in Support of Motion to Strike

Mitchell W Brown

NOTC

WELL

Notice of Hearing

Mitchell W Brown

WELL

Plaintiffs Response to Defendant Monsanto
Company's Motion to Strike

Mitchell W Brown

CMIN

WELL

Court Minutes
Hearing type: Motion for Summary Judgment
Hearing date: 5/13/2011
Time: 1:41 pm
Courtroom: Large Courtroom 301
Court reporter: Digital Recording Only as per
admin order 11-01
Minutes Clerk: Sharon L Wells
Tape Number:

Mitchell W Brown

CMIN

WELL

Court Minutes
Hearing type: Motion to Compel
Hearing date: 5/13/2011
Time: 3:50 pm
Courtroom: Large Courtroom 301
Court reporter: Digital Recording Only as per
admin order 11-01
Minutes Clerk: Sharon L Wells
Tape Number:

Mitchell W Brown

DCHH

WELL

Hearing result for Motion for Summary Judgment Mitchell W Brown
held on 05/13/2011 01 :30 PM: District Court
Hearing Held
Court Reporter: Digital
Number of Transcript Pages for this hearing
estimated:
Less than 100 pages

ADVS

WELL

Case Taken Under Advisement

Mitchell W Brown

WELL

Minute Entry and Order for hearing on May 13,
2011 Motion for Summary Judgment and Motion
to Strike

Mitchell W Brown

STIP

WELL

Stipulation to Order Vacating Second Amended
Scheduling Order, Notice of Trial Setting adn
Initial Pretrial Order

Mitchell W Brown

ORDR

WELL

Order Vacating Second Amended Scheduling
Order, Notice of Trial Setting and Initial Pretrial
Order

Mitchell W Brown

9/20/2011

HRVC

WELL

Hearing result for Jury Trial scheduled on
09/26/2011 09:00 AM: Hearing Vacated

Mitchell W Brown

9/21/2011

DEOP

WELL

Decision Or Opinion - Motions for Summary
Mitchell W Brown
Judgment May 13, 2011 (Memorandum Decision
and Order on Defendants' Motions for Summary
Judgment) - Granted both Monsanto and
Washington Groups Motions for Summary
Judgment

10/7/2011

JDMT

WELL

Judgment

5/13/2011

5/19/2011

5/20/2011

Mitchell W Brown
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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, etal.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

10/7/2011

STAT

WELL

STATUS CHANGED: Closed

Mitchell W Brown

MOTN

WELL

Motion for Order Awarding Attorney Fees and
Costs

Mitchell W Brown

BREF

WELL

Defendant Monsanto Company's Brief in Support Mitchell W Brown
of Motion for Attorney Fees and Costs

MEMO

WELL

Memorandum of Fees and Costs

AFFD

WELL

Affidavit of Randall C. Budge in Support of Motion Mitchell W Brown
for Fees and Costs

CDIS

WELL

Civil Disposition entered for: Monsanto Company, Mitchell W Brown
Defendant; Washington Group International, Inc,
Defendant; Silicon International Ore, LLC,
Plaintiff. Filing date: 10/7/2011

STAT

WELL

STATUS CHANGED: closed pending clerk action Mitchell W Brown

MEMO

WELL

Memorandum in Support of Defendant
Washington Group lnternational's Motion for
Order Awarding Costs and Attorney Fees

Mitchell W Brown

MEMO

WELL

Defendant Washington Group lnternational's
Memorandum of Costs and Attorney Fees

Mitchell W Brown

MOTN

WELL

Defendant Washington Group lnternational's
Motion for Order Awarding Costs And Attorney
Fees

Mitchell W Brown

AFFD

WELL

Affidavit of Eugene A Ritti In Support of
Defendant Washington Group lnternational's
Motion for Costs and Attorney fees

Mitchell W Brown

MEMO

WELL

Plaintiff's Memorandum in Opposition to
Mitchell W Brown
Defendant Monsanto Company's Motion for Order
Awarding Attorney Fees and Costs

AFFD

WELL

Affidavit of Daniel K. Brough in Support of
Memorandum in Opposition to Motion for Order
Awarding Fees and Costs

Mitchell W Brown

10/26/2011

MEMO

WELL

Memorandum in Opposition to Defendant
Washington Group international, Inc's Motion for
Order Awarding Costs and Attoreny Fees

Mitchell W Brown

11/15/2011

NOTC

WELL

Notice of Hearing

Mitchell W Brown

HRSC

WELL

Hearing Scheduled (Motion for Attorney fees and Mitchell W Brown
Costs 12/09/2011 03:00 PM)

NOTA

WELL

NOTICE OF APPEAL

WELL

Filing: L4 -Appeal, Civil appeal or cross-appeal to Mitchell W Brown
Supreme Court Paid by: Gardner, David P.
(attorney for Silicon International Ore, LLC)
Receipt number: 00027 41 Dated: 11/21/2011
Amount: $101.00 (Check) For: Silicon
International Ore, LLC (plaintiff)

WELL

Bond Posted - Cash (Receipt 2742 Dated
11/21/2011for100.00)

10/14/2011

10/20/2011

11/18/2011
11 /21/2011

BNDC

Judge

Mitchell W Brown

Mitchell W Brown

Mitchell W Brown
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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, etal.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Judge

Date

Code

User

11 /22/2011

RESP

WELL

Defendant Monsanto's Response to Plaintiffs
Opposition to Monsanto Company's Fees and
Costs

Mitchell W Brown

11/23/2011

RPLY

WELL

Reply memorandum in Support of Defendant
Washington Group lnternational's Motion for
Order Awarding Costs and Attorney Fees

Mitchell W Brown

12/1 /2011

CONT

WELL

Continued (Motion for Attorney fees and Costs
01/24/2012 10:00 AM)

Mitchell W Brown

12/2/2011

CONT

WELL

Continued (Motion for Attorney fees and Costs
02/10/2012 02:00 PM)

Mitchell W Brown

WELL

Notice of Hearing

Mitchell W Brown

WELL

Defendant Washington Group lnteranational,
lnc.'s Request for Additional Record

WELL

Defendant Washington Group International, Inc. 's Mitchell W Brown
Second Request For Additional Record

Mitchell W Brown

12/15/2011

BNDC

WELL

Bond Posted - Cash (Receipt 2927 Dated
12/15/2011for100.00)

Mitchell W Brown

1/6/2012

CONT

JORGEN

Hearing result for Motion for Attorney fees and
Costs scheduled on 02/10/2012 02:00 PM:
Continued

Mitchell W Brown

HRSC

JORGEN

Hearing Scheduled (Motion for Attorney fees and Mitchell W Brown
Costs 02/10/2012 04:00 PM) To be recorded in
Caribou

NOTC

JORGEN

Amended notice of hearing-Sent by Randall
Budge

Mitchell W Brown
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STATE OF IDAHO, COUNTY OF CARIBOU
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Plaintiff Silicon International Ore, LLC,

and through counsel, complains against

Defendants Monsanto Company and Washington Group International, Inc. and alleges as
follows:

1.

Plaintiff Silicon International Ore, LLC ("SIO") is an Idaho limited liability

company that at all times pertinent to this action conducted business in the State of Idaho.
2.

Defendant Monsanto Company ("Monsanto") is a Delaware corporation that at all

times pertinent to this action conducted business in the State of Idaho.
3.

Defendant Washington Group International, Inc. ("WGI") is an Ohio corporation

that at all times pertinent to this action conducted business in the State of Idaho. Monsanto and
WGI are collectively referred to herein as "Defendants."

JURISDICTION AND VENUE
4.

This Court possesses subject matter jurisdiction over this action pursuant to Idaho

Code§ 1-705, and the amount of damages and/or other relief sought meets this Court's
jurisdictional requirements.
5.

This Court possesses personal jurisdiction over Monsanto and WGI because

Monsanto and WGI conducted business within the State of Idaho at all times pertinent to this
action, and they presently conduct business in the State of Idaho.
6.

Venue is proper in this Court pursuant to Idaho Code§ 5-404.
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7.

Monsanto maintains the Monsanto Silica Quarry (the "Quarry"), located at 1973

Government Dam Road, Soda Springs, Idaho, 83276, for the production of, among other things,
elemental phosphorus from mined silica.
8.

The real property upon which the Quarry is located is owned by an entity named

P4 Production LLC, a Delaware limited liability company that is in tum wholly owned and
operated by Monsanto.
9.

Monsanto's method of processing silica into elemental phosphorus produces a

byproduct silica material (the "Tailings") that is burdensome to Monsanto and is a waste product
that, due to environmental and other concerns, must be processed into a non-waste product,
removed from the Quarry, or otherwise dealt with to eliminate its negative environmental
impact.

Agreement betvveen SIO and Monsanto
10.

On or about May 15, 2000, SIO completed negotiations with Mitch Hart ("Hart"),

a Monsanto representative, regarding an agreement with Monsanto (the "Monsanto Agreement")
that would permit SIO to remove Tailings from the Quarry, improve them, and sell improved,
value-added Tailings to third parties.
11.

Specifically, the terms of the Monsanto Agreement were as follows:
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a.

Monsanto would furnish SIO with certain agreed-upon quantities of

Tailings that could be processed and improved in a safe, healthy, and environmentally sound

b.

Although SIO could sell improved, value-added Tailings to third parties,

Monsanto reserved the right to limit the markets in which SIO could sell improved Tailings.
c.

SIO could extract Tailings from designated locations on the Quarry

d.

SIO would pay Monsanto royalties in agreed-upon amounts.

e.

The Monsanto Agreement would remain in full force and effect for so

premises.

long as it was mutually beneficial to both SIO and Monsanto to operate in accordance with the
Monsanto Agreement. Both SIO and Monsanto understood and agreed that "mutual benefit"
would be assessed in accordance with the following criteria: (1) SIO conformed to all of
Monsanto's environmental, safety, and control regulations; (2) SIO provided Monsanto with
agreed-upon royalty payments; and (3) SIO permitted Monsanto to reasonably control the
markets in which SIO could sell improved Tailings. So long as those criteria were satisfied,
Monsanto would continue to provide agreed-upon quantities of Tailings and permit SIO to
extract and sell improved Tailings obtained from the Quarry.

12.

After finalizing the Monsanto Agreement, Monsanto retained WGI to administer

the Monsanto Agreement on Monsanto's behalf
13.

On or about December 1, 2000, SIO entered into an agreement (the "WGI

Agreement") with \VGI.
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14.

Pursuant to the WGI Agreement, SIO agreed, among other things, to construct

and/or otherwise provide plant equipment and facilities to complete the improvement and
bagging of the Tailings for sale, to pay WGI for its administrative and other services, and to pay
Monsanto's royalty payments to WGL
15.

Also pursuant to the WGI Agreement, WGI agreed, in tum and among other

things, to facilitate permitting and other administrative requirements, to collect payments from
SIO (including Monsanto's royalty payments) and to provide labor and assistance for the
construction of plant equipment and facilities.
16.

After the retention ofWGI and the resolution of other preliminary matters, on

December 19, 2000, Bob Sullivan ("Bob Sullivan"), of SIO, sent Hart a letter stating that SIO
was "pleased that the intent seems to be a long-term relationship." Neither Hart nor anyone else
at Monsanto ever corrected, qualified, or even responded to Bob Sullivan's reference to a "longterm relationship."
17.

Also, prior to the execution of the WGI Agreement, Todd Sullivan ("Todd

Sullivan"), also of SIO, requested that Hart confirm that Monsanto would not abruptly terminate
the Monsanto Agreement after a short period of time. In response, Hart provided the assurance
that Todd Sullivan requested.
18.

The Monsanto Agreement reflected an arrangement that was beneficial for both

SIO and Monsanto. Specifically, but without limitation, Monsanto could arrange for the removal
of the Tailings-a material that was an environmental hazard and otherwise burdensome to
Monsanto-at low cost and with little effort or labor. From SIO's perspective, it obtained a
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material that fit the specifications of its business and to which it could add value and sell for
profit.

19.

In reliance upon the Monsanto Agreement-and, specifically, upon the Monsanto

Agreement's perpetual term-SIO obtained significant long-term financing from, without
limitation, the Southeast Idaho Council of Governments ("SICOG") in order to construct the
buildings, facilities, and equipment necessary to improve, bag, and sell the Tailings.
20.

The financing that SIO obtained was in such a high amount, and the time needed

to create a business that generated profit was so long, that the perpetual term memorialized in the
Monsanto Agreement was of the utmost importance to SIO. A tennination of the Monsanto
Agreement after a short period of time-even seven years-would have meant that SIO would
not have time sufficient to build the business and bring it into profitability, and it would have
thereby eliminated SIO's ability to repay the significant financing it received. SIO would never
have entered into such a relationship with Monsanto.
21.

Indeed, Monsanto's failure to correct Bob Sullivan's reference to a "long-term

relationship," as well as Hart's assurance and commitment that Monsanto would not abruptly
tenninate the Monsanto Agreement, demonstrated Monsanto's understanding of how critically
important the Monsanto Agreement's perpetual term was to SIO's business.
22.

SIO utilized the financing it received to construct buildings, fixtures, and

equipment upon the Quarry premises for the purpose of improving, bagging, and selling Tailings.
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Those equipment and fixtures themselves constituted collateral for at least some of the financing
that SIO received.
23.

SIO's construction of buildings and installation of processing equipment and

fixtures upon the Quarry premises constituted an improvement to the Quarry and the real
property upon which it was located and added value to the Quarry premises.
24.

SIO extracted, processed, and sold Tailings from late 2001 through late 2007, and

it otherwise performed its obligations under the Monsanto Agreement in full for over seven
years.
25.

SIO' s removal of Tailings-which constituted an environmental hazard and a

burden to Monsanto's business-from Monsanto's Quarry constituted a pennanent and valuable
improvement to the Quarry and the real property upon which it was located.
26.

In light of the volume of SIO's business, Monsanto reaped healthy royalty

payments from SIO and enjoyed significant profits and benefits as a result of SIO's business.
27.

In reliance upon the Monsanto Agreement's perpetual term, SIO also entered into

and/or renewed equipment leases with durations extending beyond 2007 and also entered into
contracts with third-party purchasers of improved Tailings, whereby those third-party purchasers
expected to purchase, and SIO expected to sell, improved Tailings beyond 2007.
28.

The actions described in paragraphs 19-27 of the Complaint are illustrative of

SIO's actions taken in reliance upon the Monsanto Agreement-specifically, the Monsanto
Agreement's open-ended term-and do not constitute an exclusive list of SIO's actions.
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29.

Monsanto was aware of the actions that SIO took in reliance upon the Monsanto

Agreement's term provision, including but not limited to SIO' s obtaining of significant longterm financing, constructing of buildings and fixtures, and entering into equipment leases and
third-party sales contracts.

Monsanto's and WGI's Respective Breaches and Tortious Conduct
30.

In a letter dated December 28, 2007, which Todd Sullivan did not receive until

December 31, 2007, \VGI informed SIO in writing that the WGI Agreement had expired, that
WGI did not intend to renew the WGI Agreement, and that SIO would have to vacate the QuaITy
and remove all buildings, equipment, and physical improvements that it had installed there.
31.

Monsanto subsequently confinned to SIO that Monsanto desired that SIO vacate

the QuaITy and remove all its buildings, equipment, and physical improvements in accordance
with WGI's demand.
32.

In accordance with Monsanto's demands, SIO removed its buildings, equipment,

and other physical improvements, at significant expense, from the QuaITy.
33.

Having lost its ability to acquire Tailings from Monsanto's QuaITy, SIO also lost

its ability to create income sufficient to make payments on its equipment leases, to supply
processed Tailings to its third-party purchasers pursuant to SIO' s contracts with them, to
otherwise have access to the Tailings in order to conduct its business, and to repay the significant
loans that SIO obtained to start up its business.
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34.

Throughout the course of SIO's work at the Quarry, WGI consistently took

various actions to undermine and hinder SIO's work, including but not limited to forcing SIO to
purchase an expensive but ultimately um1ecessary screen to be used in its work.
35.

Within the first six months of SIO' s operations, Sidney Kim "Leroy" Johnson, the

WGI superintendent at the Quarry site, alluded, in a statement made to Tim Sullivan ("Tim
Sullivan") of SIO, to WGI's desire to take over SIO's buildings after SIO's failure. Tim Sullivan
subsequently heard similar allusions from other WGI-affiliated people, including a suggestion
that WGI intended to run SIO out of business.
36.

Additionally, in a meeting convened in January 2008, Jim Smith ("Smith"), of

Monsanto, infom1ed SIO that Monsanto intended to continue working with WGI on the Tailing
processing operation after the tennination of the Monsanto Agreement.
37.

Smith also informed SIO at that meeting that WGI had committed to Monsanto to

continue the Tailing processing operation, and that Monsanto had even already negotiated, and
obtained, from WGI agreeable pricing for washed sand.

FIRST CLAIM FOR RELIEF
(Breach of Contract-Against Monsanto)
38.

SIO incorporates the allegations set forth in paragraphs 1-37 of this Complaint as

if fully set forth herein.
39.

The Monsanto Agreement constitutes a valid, binding, and enforceable contract

between SIO and Monsanto.
40.

Pursuant to the Monsanto Agreement, Monsanto promised the following:
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a.

To furnish SIO with certain volumes of Tailings that could be processed in

a safe, healthy, and environmentally sound rnanD.er;
b.

To pem1it SIO to extract Tailings from designated sites located upon the

Quany premises; and
c.

To pennit SIO to extract and sell improved Tailings from the Quany for

so long as it was mutually beneficial to both SIO and Monsanto to operate in accordance with the
Monsanto Agreement, a calculus that would be determined in accordance with the following
criteria: (1) SIO conformed to all of Monsanto's environmental, safety, and control regulations;
(2) SIO provided Monsanto with agreed-upon royalty payments; and (3) SIO permitted
Monsanto to reasonably control the markets in which SIO could sell improved Tailings.
41.

SIO fully perfonned all of its obligations pursuant to the Monsanto Agreement,

and all conditions precedent to Monsanto's obligation to perform under the Monsanto Agreement
have been satisfied.
42.

Monsanto materially breached the Monsanto Agreement by, without limitation,

terminating the Monsanto Agreement contrary to the Monsanto Agreement's tem1 provision.
43.

As a direct and proximate result of Monsanto's material breach of the Monsanto

Agreement, SIO has sustained significant damages in an amount to be proven at trial.
44.

SIO is therefore entitled to a judgment as described in paragraph 1 of the Prayer

for Relief.
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45.

SIO incorporates the allegations set forth in paragraphs 1-44 of this Complaint as

if fully set forth herein.
46.

i\n implied covenant of good faith and fair dealing inheres in the Monsanto

Agreement that prohibits Monsanto from acting, or failing to act, in any way that deprives SIO of
the benefit of its bargain.
47.

Monsanto has breached the implied covenant of good faith and fair dealing by,

without limitation, terminating the Monsanto Agreement unreasonably, without cause, and
contrary to the articulated expectations of both SIO and Monsanto.
48.

As a direct and proximate result of Monsanto's breach of the implied covenant of

good faith and fair dealing inhering in the Monsanto Agreement, SIO has sustained significant
damages in an amount to be proven at trial.
49.

SIO is therefore entitled to a judgment as described in paragraph 2 of the Prayer

for Relief.

THIRD CLAIM FOR RELIEF
(Equitable Estoppel-Against Monsanto)
50.

SIO incorporates the allegations set forth in paragraphs 1-49 of this Complaint as

if fully set forth herein.
51.

By its representations and conduct as alleged herein, Monsanto led SIO to believe

that SIO could extract and sell improved Tailings from the Quarry for so long as doing so was
mutually beneficial to both SIO and Monsanto, a calculus that would be determined in

COMPLAINT - (Jury Trial Demanded) -

11

11

accordance with the following criteria: (1) SIO conformed to all of Monsanto's environmental,
safety, and control regulations; (2) SIO provided Monsanto with agreed-upon royalty payments;
and (3) SIO permitted Monsanto to reasonably control the markets in which SIO could sell
improved Tailings (collectively, the "Representation").
52.

The Representation is false, or, alternatively, omitted material facts that, had SIO

lmown, would have prompted it to not enter into any arrangement with Monsanto for the
extraction and sale of improved Tailings.
53.

In making the Representation, Monsanto intended or at least expected SIO to rely

or act upon the Representation.
54.

Monsanto either knew or had constructive lmowledge that the Representation was

materially untrue, as well as actual or constructive lmowledge of Monsanto's true intentions
regarding how long it intended to permit SIO to remain on the Quarry premises to extract and
sell improved Tailings.
55.

SIO lacked lmowledge, and the means to gain knowledge, as to Monsanto's true

intentions regarding how long it intended to permit SIO to remain on the Quarry premises to
extract and sell improved Tailings.
56.

SIO relied upon Monsanto's Representation by, without limitation, entering into

substantial financing arrangements that would be economically beneficial to SIO only so long as
the Monsanto Agreement possessed a perpetual term, entering into and/or renewing equipment
lease agreements and third-party contracts with potential purchasers of processed Tailings,
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otherwise facilitating the construction of buildings, equipment, and other improvements upon the
Quarry premises, and entering into and honoring the Monsanto Agreement.
57.

Monsanto was aware of the actions that SIO took in reliance upon the Monsanto

Agreement's perpetual term provision, including SIO's obtaining of financing, constructing of
buildings and fixtures, and entering into equipment leases and third-party sales contracts.
58.

SIO incurred substantial prejudice as a result of its reliance upon Monsanto's

Representation, including but not limited to an inability to fulfill its financial obligations
pursuant to its financing arrangements with lenders, its equipment leases, and its sales contracts
with third-party purchasers.
59.

SIO performed all of its agreed-upon obligations with Monsanto for a period of

no less than seven years.
60.

Since December 19, 2000, when Bob Sullivan expressed to Hart his contentment

regarding SIO's and Monsanto's "long-term relationship," Monsanto has had the opportunity to
correct any misunderstanding regarding whether a "long-term relationship" between SIO and
Monsanto actually existed, but has not done so. Instead, Monsanto committed to not tenninate
the Monsanto Agreement within a time period that would thwart SIO's substantial financing
arrangements.
61.

By virtue of SIO's performance of its obligations pursuant to the Monsanto

Agreement, SIO improved the Quarry and its associated real property by, without limitation,
removing environmentally hazardous and otherwise burdensome Tailings and by erecting
valuable buildings upon the Quarry that could be used for processing Tailings for sale.

COMPLAINT - (Jury Trial Demanded) -

13

62.

SIO's improvements upon the Quarry's premises were actual, notorious, and

made pursuant to the Monsanto Agreement.
63.

In light of the facts alleged herein, and in accordance with principles of justice,

equity, and fairness, Monsanto should be equitably estopped from denying the validity and
enforceability of the Monsanto Agreement, the perpetual term of the Monsanto Agreement, and
its obligation to perform under the Monsanto Agreement.
64.

SIO is therefore entitled to a judgment as described in paragraph 3 of the Prayer

for Relief.

FOURTH CLAIM FOR RELIEF
(Quasi-Estoppel-Against Monsanto)
65.

SIO incorporates the allegations set forth in paragraphs 1-64 ofthis Complaint as

if fully set forth herein.
66.

By vi1tue of its Representation as alleged herein, Monsanto led SIO to believe that

SIO could extract and sell improved Tailings from the Quarry for so long as doing so was
mutually beneficial to both SIO and Monsanto, a calculus that would be determined in
accordance with the following criteria: (1) SIO conformed to all of Monsanto's environmental,
safety, and control regulations; (2) SIO provided Monsanto with agreed-upon royalty payments;
and (3) SIO permitted Monsanto to reasonably control the markets in which SIO could sell
improved Tailings.

COMPLAINT- (Jury Trial Demanded) -

14

67.

Monsanto now asserts a contrary position, specifically, that Monsanto possessed

the ability to terminate the Monsanto Agreement despite SIO's compliance with the elements of
the Representation and/or simply due to the expiration of some fixed period of time.
68.

By making the Representation, Monsanto induced SIO to change its position by,

without limitation, entering into substantial financing arrangements that would be economically
beneficial to SIO only so long as the Monsanto Agreement possessed a perpetual term, entering
into and/or renewing equipment lease agreements and third-party contracts with potential
purchasers of processed Tailings, otherwise facilitating the construction of buildings, equipment,
and other improvements upon the Quarry premises, and entering into and honoring the Monsanto
Agreement.
69.

By its conduct-and, specifically, by its material and substantial change in

position-Monsanto has caused SIO to incur a significant disadvantage in that, without
limitation, SIO now has no mechanism for repaying the loans it received or satisfying its
obligations under its third-party contracts or other agreements.
70.

Monsanto benefited from SIO's work on the Quarry premises, which it would not

have otherwise received but for the Representation, as SIO would not have otherwise entered
into the Monsanto Agreement or commenced operations on the Quarry premises.
71.

Under the circumstances alleged herein, it would be unconscionable for Monsanto

to maintain its current position as to the term of the Monsanto Agreement.
72.

In light of the facts alleged herein, and in accordance with principles of justice,

equity, and fairness, Monsanto should be estopped from denying the validity and enforceability
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of the Monsanto Agreement, the perpetual term of the Monsanto Agreement, and its obligation to
under the Monsanto Agreement.
73.

SIO is therefore entitled to a judgment as described in paragraph 4 of the Prayer

for Relief.

(Breach of the
74.

FIFTH CLAIM FOR RELIEF
Covenant of Good Faith and Fair Dealing-Against WGI)

SIO incorporates the allegations set forth in paragraphs 1-73 of this Complaint as

if fully set forth herein.
75.

An implied covenant of good faith and fair dealing inheres in the WGI Agreement

that prohibits WGI from acting, or failing to act, in any way that deprives SIO of the benefit of
its bargain.
76.

WGI has breached the implied covenant of good faith and fair dealing by, without

limitation, consistently taking various actions to undermine and hinder SIO's work at the Quarry,
including but not limited to forcing

sro to purchase an expensive but ultimately unnecessary

screen to be used in its work, and by conspiring with Monsanto to take over SIO's Tailing
improvement business.
77.

As a direct and proximate result ofWGI's breach of the implied covenant of good

faith and fair dealing inhering in the WGI Agreement, SIO has sustained significant damages in
an amount to be proven at trial.
78.

SIO is therefore entitled to a judgment as described in paragraph 5 of the Prayer

for Relief.
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79.

SIO incorporates the allegations set forth in paragraphs

of this Complaint as

if fully set forth herein.
80.

The Monsanto Agreement constitutes a valid, binding, and enforceable contract

between SIO and Monsanto.
81.

WGI was aware of the Monsanto Agreement and its terms.

82.

WGI has intentionally interfered with Monsanto's and SI O's performance of their

respective obligations pursuant to the Monsanto Agreement.
83.

Specifically, \VGI consistently took various actions to undermine and hinder

SIO's work at the Quarry, upon information and belief with the intent to prevent SIO from
performing its obligations under the Monsanto Agreement.
84.

Additionally, upon further information and belief, WGI persuaded and/or

conspired with Monsanto to terminate the Monsanto Agreement, even though SIO had
performed all of its obligations under the Monsanto Agreement and the term of the Monsanto
Agreement had not expired, so that WGI could take over the Tailing improvement operation that
SIO conducted upon the Quarry premises.
85.

WGI' s conduct was not excused by any privilege, authorization, or entitlement.

86.

Upon information and belief, WGI acted via improper means and/or for an

improper purpose in inducing Monsanto to breach the Monsanto Agreement.
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87.

As a direct and proximate result of WGI's tortious interference with the Monsanto

Agreement, SIO has sustained significant damage in an amount to be proven at trial.
88.

SIO is therefore entitled to a judgment as described in paragraph 6 of the Prayer

for Relief.

ATTORNEYS' FEES
89.

The Plaintiff is entitled to an award of attorneys' fees against the Defendants

pursuant to Idaho Code Sections 12-120 as well as applicable case law.
90.

In the event that judgment is entered by way of default, Plaintiff seeks an award

of $5,000.00 in attorney's fees; otherwise, Plaintiff seeks such amount of attorney fees as the
Court deems just and reasonable.

PRAYER FOR RELIEF
WHEREFORE, SIO prays for relief against Defendants as follows:
1.

On SIO 's First Claim for Relief, which asserts a claim for breach of contract, for a

judgment awarding SIO its general, compensatory, and consequential damages, in an amount to
be proven at trial, equal to SIO's damages suffered as a result of Monsanto's breach of the
Monsanto Agreement, together with pre- and post-judgment interest in an amount provided
under Idaho law, the exact amount to be established at the trial of this matter.
2.

On SIO's Second Claim for Relief, which asserts a claim for breach of the

implied covenant of good faith and fair dealing, for a judgment awarding SIO its general,
compensatory, and consequential damages, in an amount to be proven at trial, equal to SIO's
damages suffered as a result of Monsanto's breach of the implied covenant of good faith and fair
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dealing inhering in the Monsanto Agreement, together with pre- and post-judgment interest in an
amount provided under Idaho law, the exact amount to be established at the trial of this matter.
3.

On SIO's Third Claim for Relief, which asserts a claim for equitable estoppel

against Monsanto, for a judgment awarding SIO its general, compensatory, and consequential
damages, in an amount to be proven at trial, equal to SIO's damages suffered in reliance upon
Monsanto's representation, together with pre- and post-judgment interest in an amount provided
under Idaho law, the exact amount to be established at the trial of this matter, or, alternatively,
for a judgment ordering and compelling Monsanto to specifically perform its obligations under
the Monsanto Agreement in accordance with the terms thereof.
4.

On SIO's Fourth Claim for Relief, which asserts a claim for equitable estoppel

against Monsanto, for a judgment awarding SIO its general, compensatory, and consequential
damages, in an amount to be proven at trial, equal to SIO's damages suffered in reliance upon
Monsanto's representation, together with pre- and post-judgment interest in an amount provided
under Idaho law, the exact amount to be established at the trial of this matter, or, alternatively,
for a judgment ordering and compelling Monsanto to specifically perform its obligations under
the Monsanto Agreement in accordance with the terms thereof.
5.

On SIO's Fifth Claim for Relief, which asserts a claim for breach of the implied

covenant of good faith and fair dealing against WGI, for a judgment awarding SIO its general,
compensatory, and consequential damages, in an amount to be proven at trial, equal to SIO's
damages suffered as a result ofWGI's breach of the implied covenant of good faith and fair
dealing inhering in the VvGI Agreement, together with pre- and post-judgment interest in an
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amount provided under Idaho law, the exact amount to be established at the trial of this matter.
6.

On SIO's Sixth Claim for Relief, which asserts a claim for tortious interference

with contract against WGI, for a judgment awarding SIO its general, compensatory, and
consequential damages, in an amount to be proven at trial, equal to SIO's damages suffered as a
result ofWGI's tortious interference with the Monsanto Agreement, together with pre- and postjudgment interest in an amount provided under Idaho law, the exact amount to be established at
the trial of this matter.
7.

For such other and further relief as the Court deems necessary, just, and proper.
JURY TRIAL DEMAND

SIO demands a trial by jury of all issues so triable pursuant to Rule 38 of the Idaho Rules
of Civil Procedure.
DATED

this~ /day of December, 2009.
MOFFATT THOMAS BARRETT ROCK &
FIELDS, CHTD.

~~
David P. Gardner

Plaintiffs Address
3636 McLain Mountain Circle
Salt Lake City, UT 84121

C01\1:PLAINT - (Jury Trial Demanded) -

20

F

l i

1

Eugene A. Ritti, ISB No. 2156
Lynnette M. Davis, ISB No. 5263
HAWLEY TROXELL ENNIS HAWLEY
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5256
Email: eritti@hawleytroxell.com
ldavis@haw leytroxell. com
Attorneys for Defendant Washington Group
International, Inc.
IN THE DISTRICT COlJRT OF THE SIXTH JUDICLA..L DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COlJNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC, an )
Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSAi.'JTO COMP AJ~Y, a Delaware
)
corporation; and WASHINGTON GROUP
)
INTERNATIONAL, INC., an Ohio
)
corporation,
)
)
Defendants.
)

Case No. CV-2009-366
ANSWER ANTI DEMA.J\i"D FOR JURY
TRIAL OF DEFENDA_NT
WASHINGTON GROlJP
INTERNATIONAL, INC.

Defendant Washington Group International, Inc. ("Washington Group"), by and through
its attorneys of record, Hawley Troxell Ennis & Hawley LLP, respond to Plaintiff Silicon
International Ore, LLC's Complaint ("Plaintiffs Complaint"), as follows:
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Washington Group denies each and every allegation contained in Plaintiff's Complaint
unless expressly and specifically admitted herein.

1.

In response to paragraph 1 of Plaintiff's Complaint, \Vashington Group is without

lmowledge or infom1ation sufficient to fonn a belief as to the truth of the allegations set forth in
paragraph 1 of Plaintiff's Complaint and, therefore, denies the same.
2.

In response to paragraph 2 of Plaintiff's Complaint, Washington Group admits

that Defendant Monsanto Company is a Delaware corporation and that it conducts business in
the state of Idaho. Washington Group is without knowledge or infonnation sufficient to fonn a
belief as to the truth of the remaining allegations set forth in paragraph 2 of Plaintiff's Complaint
and, therefore, denies the same.
3.

In response to paragraph 3 of Plaintiff's Complaint, Washington Group admits it

is an Ohio corporation conducting business in the state ofldaho. Washington Group is without
lmowledge or infonnation sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 3 of Plaintiff's Complaint and, therefore, denies the same.
4.

Paragraphs 4 through 6 of Plaintiff's Complaint asse1i legal conclusions to which

responses are not required. To the extent responses are required, Washington Group denies the
allegations set forth in paragraphs 4 through 6 of Plaintiff's Complaint.
5.

In response to paragraph 7 of Plaintiff's Complaint, based upon information and

belief, Washington Group admits that there is a quarry located on real property commonly
known as 1973 Government Dam Road, Soda Springs, Idaho ("quarry"). Washington Group
denies that elemental phosphorus is produced from mined silica. Washington Group is without
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knowledge or information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 7 of Plaintiffs Complaint and, therefore, denies the same.
6.

In response to paragraph 8 of Plaintiffs Complaint, Washington Group is without

knowledge or inforn1ation sufficient to forn1 a belief as to the truth of the allegations set forth in
paragraph 8 and, therefore, denies the same.
7.

In response to paragraph 9 of Plaintiffs Complaint, Washington Group denies the

allegations set forih therein.
8.

In response to paragraphs 10 and 11, including subparis, of Plaintiffs Complaint,

Washington Group is without knowledge or information sufficient to fonn a belief as to the truth
of the allegations set forih in paragraphs 10 and 11, including subparts, of Plaintiffs Complaint
and, therefore, denies the same.
9.

In response to paragraph 12 of Plaintiffs Complaint, Washington Group admits

that (1) it entered into a Quartzite Agreement with P4 Production LLC on September 24, 2001;
(2) it executed an Addendum to Quartzite Agreement on March 1, 2002; and (3) the Quartzite
Agreement and the Addendum thereto speak for themselves. Washington Group is without
knowledge or infonnation sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 12 and, therefore, denies the same.
10.

In response to paragraph 13 of Plaintiffs Complaint, Washington Group admits

that on or about December 1, 2000, it entered into a written agreement, entitled Master
Agreement ("Master Agreement") with Plaintiff and that the Master Agreement speaks for itself.
Washington Group is without knowledge or information sufficient to form a belief as to the truth
of the remaining allegations set forth in paragraph 13 and, therefore, denies the same.
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11.

In response to paragraphs 14 and 15 of Plaintiff's Complaint, Washingto:1 Group

admits that it entered into the Master Agreement with Plaintiff and that the Master Agreement
speaks for itself. Washington Group denies any allegation set forth in paragraphs 14 and 15 of
Plaintiff's Complaint that is inconsistent with the provisions of the Master Agreement.
Washington Group is without knowledge or inforn1ation sufficient to form a belief as to the truth
of the remaining allegations set forth in paragraphs 14 and 15 of Plaintiff's Complaint and,
therefore, denies the same.
12.

In response to paragraphs 16 through 18 of Plaintiff's Complaint, Washington

Group is without knowledge or infonnation sufficient to fonn a belief as to the truth of the
allegations set forth in paragraphs 16 through 18 of Plaintiff's Complaint and, therefore, denies
the same.
13.

In response to paragraphs 19 through 24 of Plaintiff's Complaint, Washington

Group is without knowledge or information sufficient to fonn a belief as to the truth of the
allegations set forth in paragraphs 19 through 24 of Plaintiff's Complaint and, therefore, denies
the same.
14.

In response to paragraph 25 of Plaintiff's Complaint, Washington Group denies

the allegations set fo1ih therein.
15.

In response to paragraphs 26 through 29 of Plaintiff's Complaint, Washington

Group is without knowledge or infonnation sufficient to form a belief as to the truth of the
allegations set forth in paragraphs 26 through 29 of Plaintiffs Complaint and, therefore, denies
the same.
16.

In response to paragraph 30 of Plaintiffs Complaint, \Vashington Group admits

that it sent a letter to Plaintiff dated December 28, 2007, and that the letter speaks for itself.
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Washington Group is without knowledge or information sufficient to form a belief as to the truth
of the remaining allegations set forth in paragraph 30 of Plaintiffs Complaint and, therefore,
denies the same.
17.

In response to paragraph 31 of Plaintiffs Complaint, Washington Group admits

that it received a copy of a letter from the Monsanto Company that was addressed to Plaintiff and
dated April 17, 2008, and that the letter speaks for itself. Washington Group is without
knowledge or information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 31 of Plaintiffs Complaint and, therefore, denies the same.
18.

In response to paragraph 32 of Plaintiffs Complaint, Washington Group admits

that certain buildings and equipment used by Plaintiff at the quarry were removed at some time
from the location. Washington Group is without knowledge or information sufficient to fonn a
belief as to the truth of the remaining allegations set forth in paragraph 32 of Plaintiffs
Complaint and, therefore, denies the same.
19.

In response to paragraph 33 of Plaintiffs Complaint, Washington Group is

without knowledge or inf01111ation sufficient to form a belief as to the truth of the allegations set
fo1ih in paragraph 33 of Plaintiffs Complaint and, therefore, denies the same.
20.

In response to paragraph 34 of Plaintiffs Complaint, Washington Group denies

the allegations contained therein.
21.

In response to paragraph 35 of Plaintiffs Complaint, Washington Group denies

the allegations set forth therein.
22.

In response to paragraphs 36 and 37 of Plaintiffs Complaint, Washington Group

denies the allegations set forth therein.
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23.

In response to paragraph 38 of Plaintiffs Complaint, Washington Group realleges

and incorporates its answers to paragraphs 1 through 37 of Plaintiffs Complaint as set f01ih

24.

In response to paragraphs 39 through 44, including subparts, of Plaintiffs

Complaint, Washington Group is without knowledge or infomution sufficient to fom1 a belief as
to the truth of the allegations set forth in paragraphs 39 through 44, including subparts, of
Plaintiffs Complaint and, therefore, denies the same.
25.

In response to paragraph 45 of Plaintiffs Complaint, Washington Group realleges

and incorporates its answers to paragraphs 1 through 44 of Plaintiffs Complaint as set forth
above.
26.

Paragraph 46 of Plaintiffs Complaint asserts a legal conclusion to which a

response is not required. To the extent a response is required, Washington Group denies the
allegations set forth in paragraph 46 of Plaintiffs Complaint.
27.

In response to paragraphs 47 through 49 of Plaintiffs Complaint, Washington

Group is without knowledge or infonnation sufficient to form a belief as to the truth of the
allegations set forth in paragraphs 47 through 49 of Plaintiffs Complaint and, therefore, denies
the same.
28.

In response to paragraph 50 of Plaintiffs Complaint, Washington Group realleges

and incorporates its answers to paragraphs 1 through 49 of Plaintiffs Complaint as set forth
above.
29.

In response to paragraphs 51 through 64 of Plaintiffs Complaint, Vvashington

Group is without knowledge or information sufficient to form a belief as to the truth of the
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allegations set forth in paragraphs 51 through 64 of Plaintiff's Complaint and, therefore, denies
the same.
30.

In response to paragraph 65 of Plaintiff's Complaint,

Group realleges

and incorporates its answers to paragraphs 1through64 of Plaintiffs Complaint as set fo1ih
above.
31.

In response to paragraphs 66 through 73 of Plaintiffs Complaint, Washington

Group is without knowledge or information sufficient to form a belief as to the truth of the
allegations set f01ih in paragraphs 66 through 73 of Plaintiffs Complaint and, therefore, denies
the same.
32.

In response to paragraph 74 of Plaintiffs Complaint, Washington Group realleges

and incorporates its answers to paragraphs 1 through 73 of Plaintiffs Complaint as set forth
above.
33.

Paragraph 75 of Plaintiffs Complaint asserts a legal conclusion to which a

response is not required. To the extent a response is required, Washington Group denies the
allegations set forth in paragraph 75 of Plaintiff's Complaint.
34.

In response to paragraphs 76 through 78 of Plaintiff's Complaint, Washington

Group denies the allegations set forth therein.
35.

In response to paragraph 79 of Plaintiffs Complaint, Washington Group realleges

and incorporates its answers to paragraphs 1 through 78 of Plaintiffs Complaint as set forth
above.
36.

Paragraph 80 of Plaintiffs Complaint asserts a legal conclusion to which a

response is not required. To the extent a response is required, Washington Group denies the
allegations set forth in paragraph 80 of Plaintiffs Complaint. Further, Wasbington Group is
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without knowledge or information sufficient to form a belief as to the truth of the allegations set
forth in paragraph 80 of Plaintiff's Complaint and, therefore, denies the same.
37.

response to paragraphs 81through88 of Plaintiff's Complaint, Washington

Group denies the allegations set forth therein.
38.

Paragraph 89 of Plaintiff's Complaint asserts a legal conclusion to which a

response is not required. To the extent a response is required, Washington Group denies the
allegations set forth in paragraph 89 of Plaintiffs Complaint.
39.

In response to paragraph 90 of Plaintiffs Complaint, Washington Group denies

the allegations set foiih therein.
DEFENSES
In asse1iing the following defenses, Washington Group does not assume the burden of

proving any element thereof which any applicable case law, statute, rule, regulation or other
authority places upon Plaintiff.
DEFENSE
Plaintiffs Complaint, and each and every allegation thereof, fails to state a claim against
Washington Group upon which relief may be granted.
SECOND DEFENSE
Plaintiff is barred from maintaining its Sixth Claim for Relief against Washington Group
by the Statute of Frauds, Section 9-505 of the Idaho Code.
THIRD DEFENSE
Plaintiff lacks standing to assert the claims set forth in its Complaint.
FOURTH DEFENSE

Plaintiff has failed to take reasonable steps to mitigate its damage, if any.
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Plaintiff is barred from maintaining this action against \Vashington Group by reason of
Plaintiff's own negligence or other wrongful conduct

caused the damages alleged in the

Complaint herein.
SIXTH
Plaintiff is barred from maintaining this action against Washington Group by reason of
third parties' negligence or other wrongful conduct which caused the damages alleged in the
Complaint herein.
SEVENTH DEFENSE
Plaintiff's recovery in this action, if any, should be reduced in accordance with Idaho
Code Section 6-801.
EIGHTH DEFENSE
Plaintiff is barred from maintaining this action against Washington Group by reason of
Plaintiff's voluntary assumption of a known risk.
NINTH DEFENSE
Plaintiff is barred from maintaining its Fifth Claim for Relief against Washington Group
because Plaintiff's Complaint fails to state a claim against Vfashington Group in that it fails to
allege that Washington Group materially breached the contract upon which the action is based.
TENTH DEFENSE
Plaintiff is barred from maintaining its Fifth Claim for Relief against \Vashington Group
because Washington Group's breach of its contract with Plaintiff, if any, is excused by Plaintiff's
breach of the contract.
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Plaintiff is barred from maintaining its Fifth Claim for Relief against Washington Group
because Washington Group's breach of its contract
:frustration of the purpose

Plaintiff, if any, is

by

the contract.

DEFENSE
Plaintiff is barred from maintaining th:is action against Washington Group based upon the
doctrine of laches.

THIRTEENTH DEFENSE
Plaintiff is barred from maintaining this action against Washington Group based upon the
doctrine of waiver.

FOURTEENTH DEFENSE
Plaintiff is barred from maintaining this action against Washington Group based upon the
doctrine of estoppel.

FIFTEENTH DEFENSE
Plaintiff is barred from maintaining this action against Washington Group because
Washington Group's acts were justified.

RULE 11 STATEMENT
Washington Group has considered and believes that it may have additional defenses, but
does not have enough infonnation at this time to assert additional defenses under Rule 11 of the
Idaho Rules of Civil Procedure. Washington Group does not intend to waive any such defenses
and specifically asserts its intention to amend this .Answer to Plaintiffs Complaint if, pending
research and after discovery, facts come to light giving rise to such additional defenses.
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\:Vashington Group requests a trial by twelve jurors on all issues triable by a jury and will
not stipulate to a jury consisting of less than 12 jurors.
Washington Group prays for judgment from the Court as follows:
1.

That Plaintiffs Complaint be dismissed with prejudice and Plaintiff takes nothing

thereunder.
2.

That Washington Group be awarded reasonable attorneys' fees and costs

necessarily incurred in defending this action.
3.

For such other and further relief as the Court deems just and proper.

DATED THIS

/0 Tt..i.,/
c day of February, 2010.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By~a~·A~'----Euge A. Ritti, ISB No. 2156
Attorneys for Defendant Washington Group
International, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~y of February, 2010, I caused to be served a true
copy of the foregoing ANS\VER A:t\TD DEM,Ai"l\JD FOR JLJRY TRIAL OF DEFEJ\TDANT
WASHINGTON GROUP INTER.~A TIONAL, INC. by the method indicated below, and
addressed to each of the following:
David P. Gardner
MOFFATT THOMAS BARRETT ROCK
& FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-0817
[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy 208.232.0150

Barry N. Johnson
Daniel K. Brough
Robe1i K. Reynard
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, UT 84121
[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
Telecopy 801.438.2050

Randall C. Budge
R.A.CINE OLSON NYE BlJDGE & BAILEY, CHTD.
201
Center
P.O. Box 1391
Pocatello, ID 83204-1391
[Attorneys for Defendant Monsanto Company]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy 208.232.6109

Eugen(0\.. Ritti
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Register# CV-2009-0000366

)
)
)
)

SILICON INTERNATIONAL ORE, LLC, AN
IDAHO LIMITED LIABILITY COMP ANY

)
)
)

vs

PLAINTIFF,

MONSANTO COMPANY, A DELAWARE
CORPORATION, WASHINGTON GROUP
INTERNATIONAL, INC, AN OHIO
CORPORATION
DEFENDANTS.

ORDER FOR SUBMISSION OF
INFORMATION FOR SCHEDULING
ORDER

)
)
)
)
)
)
)
)
)
)
)

~~~~~~~~~~-)
A Complaint was filed in this matter on the 31st day of December, 2009. The Defendant(s)
have now appeared and/or answered and the case is at issue.
IT IS HEREBY ORDERED, pursuant to I.R.C.P. 16, that the parties, through their counsel
(or the parties themselves if self-represented), confer and submit to the Court, within fourteen (14)
days of the date of this Order, a joint statement containing the folloVvmg information:
1. \Vhether this matter is to be tried to the Court or to a jury.
2. \Vhether any service is still needed upon any unserved parties.
3. \Vhether motions to add new parties or otherwise amend the pleadings are contemplated.

Case No. CV-2009-0000366
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4. Wnether the parties currently contemplate or anticipate any pre-trail motions.
5. Whether the case presents any unusual time requirements for trial preparation.
6. The agreed amount of ti..me required for trial.
7. Wnether the case presents any unusual times requirements for discovery.
8. Wnether any party requests court-ordered mediation.
9. Three stipulated trial dates, one no less than nine (9) months and no more than ten (10)
months from the date of this Order, and a second no less than nine (10) months and no
more than twelve (12) months from the date of this Order, and a third no less than
twelve (12) months and no more than fifteen (15) months from the date of this Order.
10. Whether there are other matters conducive to determination of the action that the parties
agree should be brought to the attention of the Court prior to entering a Scheduling
Order.
The parties shall agree as to which party shall make the joint submission but, if they cannot
agree, Plaintiff shall be responsible to make the submission.
Upon receipt of this joint submission the Court will issue an Order setting the matter for trial
with appropriate dates for discovery, disclosure of Vv7itnesses, etc.
IT IS FURTHER ORDERED that if the parties do not file the stipulation required herein,
within the foruieen (14) days set forth, the Court will set this matter for trial on the first date
available to the Court.

DATED: this 18th day of February, 2010.

~~
TCHELLWBROWN

District Judge
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day of February, 2010, she caused a true a..11d
correct copy of the foregoing Order for Submission of Information for Scheduling Order to be
served upon the following persons in the following manner:

Faxed
David P. Gardner
PO Box 817
Pocatello ID 83204
208-232-0150

D Hand Delivered
Mailed

D

DEFENDANT ATTORNEY:

Faxed

Randall C Budge
Po Box 1391
Pocatello ID 83204-1391
(208) 232-6109
Eugene A Ritti
PO Box 1617
Boise ID 83701-1617
(208) 954-5256

D

Hand Delivered

D

Mailed

521. Faxed

D Hand Delivered

D Mailed
VEDA MASCARENAS, Clerk

~·~/
by:s:~0Uo
I

I

, I

, 7

'j

\V

sharon L. W~ls, Deputy Clerk
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Randall C. Budge, ISB No. 1
RACINE, OLSON, NYE, BUDGE
BAILEY,CH.A.RTERED
P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
Telephone: 208-232-6101
Facsimile: 208-232-6109
Email: rcb@racinelaw.net
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Attorneys for Defendant Monsanto Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

SILICON INTE:Rc~ATIONAL ORE, LLC, )
an Idaho limited liability company,
)
)
Plaintiff,
)
)

vs.

Case No. CV-2009-366

ANSWER OF DEFENDANT
MONSANTO COMPANY

)

)
MONSANTO COMPANY, a Delaware
)
Corporation, and WASHINGTON GROUP )
)
INTERNATIONAL, INC., an Ohio
Corporation,
)
)
Defendants.
)

COMES NOW Defendant Monsanto Company ("Monsanto"), by and through its attorney
of record, and hereby answers the Complaint of Plaintiff Silicon International Ore, LLC
("Plaintiff'') as follows:

FIRST DEFENSE
Plaintiffs Complaint fails to state a cause of action against Monsanto upon which relief
can be granted.
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Monsanto denies each and every allegation contained in Plaintiffs Complaint not
hereinafter specifically admitted.

1.

Monsanto admits the allegations contained in the following paragraphs of

Plaintiffs Complaint: 1, 2, 3, 4, 5, 6, 30, 31.
2.

In answer to paragraphs 7 and 8 of Plaintiffs Complaint, Monsanto admits that P4

Production, LLC, a Delaware limited liability company, O\Vns certain real property commonly
knovn1 as the Monsanto Quartzite Mine located east of the Government Dam Road north of Soda
Springs, Idaho; that P4 Production, LLC is a wholly-ovmed subsidiary of Monsanto; and that
Monsanto operates and manages the quartzite mine pursuant to a contract between Monsanto and
Washington Group International ("WGI"). Further, that WGI has operated the quartzite mine
since 1993 for the production of quartzite which is used by Monsanto as a part of its
manufacturing process which extracts elemental phosphorus from phosphate ore at its Soda
Springs Plant. The remaining allegations of said paragraphs 7 and 8 are denied.
3.

Monsanto denies the allegations contained in the following paragraphs of

Plaintiffs Complaint: 9, 10, 11, 12, 18, 25, 26, 36, 37, 39, 40, 41, 42, 43, 44, 46, 47, 48, 49, 51
through 64, 66 through 73, 80, 82, 83, 84, 89, 90.
4.

Monsanto is without sufficient knowledge or information to form a belief as to the

truth of the allegations contained in the following paragraphs of Plaintiffs Complaint and
therefore denies the same, to-wit: 13, 14, 15, 16, 17, 19, 20, 21, 22, 23, 24, 27, 28, 29, 32, 33, 34,
35, 75, 76, 77, 78,81,85,86,87,88.
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5.

In answer to paragraphs 3 8,

50 and 65 of Plaintiff's Complaint,

realleges its answers to paragraphs I through 78 and incorporates the same by reference as if set
forth fully.
6.

In further answer to paragraphs 10, 11, 12, and 13

Monsanto affirmatively alleges that at no time did
Plaintif1~

enter into any contract

either oral or \vritten; that Monsanto contracted only with WGI to operate the quartzite

mine and that Plaintiff's right to the use and occupancy of the quartzite mine was based solely
upon its contract with WGL Further, that any communications between Monsanto and Plaintiff
were for the limited purpose of ensuring that Plaintiff, like all other Monsanto contractors and
subcontractors accessing and operating within property operated by Monsanto, fully complied
with all safety and environmental laws, rules, regulations and programs. At best Monsanto
granted Plaintiff permission to enter and occupy the quartzite mine property for the purpose of
performing its contract with WGI, which permission was at the latest rescinded by Monsanto's
letter dated April 17, 2008, a true and correct copy of which is attached as Exhibit A...

AFFIRMATIVE DEFENSES
\Vith respect to the following affirmative defenses, Monsanto does not assume the burden
of proving any element thereof which any applicable case law, statute, rule, regulation or other
authority places upon Plaintiff

FIRST DEFENSE
Plaintiffs First, Second, Third, Fourth and Fifth Claims for Relief against Monsanto are
barred by the statute of frauds, LC. §9-505 and LC. §28-2-201.
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Plaintiffs alleged contract

Monsanto fails and is invalid due to lack of

consideration.

Plaintiff's alleged contract with Monsanto was indefinite in duration and lawfully
terminated by reasonable notification in accordance with I.C. §28-2-309.

FOlJRTH DEFENSE
Plaintiff has failed to take reasonable steps to mitigate its damage, if any.

FIFTH DEFENSE
Plaintiff is barred from maintai:r.ing this action against Monsanto by reason of Plaintiff's
own negligence or other wrongful conduct which caused the damages alleged in the Complaint
herein.

SIXTH DEFENSE
Plaintiff's recovery in this action, if a11y, should be reduced in accordance with LC. §6801.

SEVENTH DEFENSE
Plaintiff is barred from maintaining its First, Second, Third and Fourth Claim of Relief
against Monsanto because if any contract exists between Plaintiff and Monsanto, which
Monsanto expressly denies, it is nonetheless excused by Plaintiffs breach of contract.

EIGHTH DEFENSE
Plaintiff is barred from maintaining its causes of action against Monsanto based upon the
doctrines oflaches, waiver and/or estoppel.
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Monsanto has considered and believes that it may have additional defenses, but does not
have enough information at this time to assert additional defenses under Rule 11 of the Idaho
Rules

Civil Procedure. lvfonsanto does not intend to waive any such defenses and specifically

asserts its intention to amend this Answer to Plaintiffs Complaint if, pending research and after
discovery, facts come to light giving rise to such additional defenses.

Plaintiffs Complaint against Monsanto is entirely without basis in law or fact, by reason
of which Monsanto is entitled to recover its reasonable attorney fees and costs incurred herein
pursuant to LC. §12-120(3) and/or LC. §12-121.
WHEREFORE, Monsanto prays for Judgment from the Court as follows:
1.

That Plaintiff's Complaint be dismissed with prejudice and the Plaintiff take

nothing thereby.
2.

That Monsanto be awarded its reasonable attorney fees and costs incurred in

defending this action.
3.

For such other and further relief as the Court deems just and proper.

+ti

DATED this (,{5 day of February, 2010.
RACINE, OLSON, NYE, BUDGE &
BAlLEY, CHARTERED

A..NSWER OF DEFENDANT MONSANTO COMPANY - Page 5

CERTIFI CA TE

AJ't:~

SERVICE

of February, 2010, I served a true and
I HEREBY CERTIFY that on this
complete copy of the foregoing document in the manner indicated upon the following:
David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W. Center Street, Ste 2000
Pocatello, Idaho 83204-0817
Barry N. Johnson
Daniel K. Brough
Robert K. Reynard
Bennett Tueller Johnson & Deere
3165 East Millrock Drive, Ste 500
Salt Lake City, Utah 84121
Eugene A. Ritti
Hawley Troxell Ennis & Hawley
877 Main Street, Ste 1000
Boise, Idaho 83702
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Mark W. Boswell
Assistant General Counsel
Direct: 314/694-3253
Fax:
314/694-2920
Maik.boswell@monsanto.com

17,2008
Mr. Todd Sullivan
Silicon International Ore, LLC
3636 McLain Mountain Circle
Salt Lake City, Utah 84121
Re:

End of Quarry Mining and Removal of Building and Equipment From Site

Dear Mr. Sullivan:
Silicon International Ore, LLC (SIO) has operated mining and bagging activities
at Monsanto's Silicon Quarry, 1973 Government Darn Road, Soda Springs, Idaho,
pursuant to contract with Washington Group International, Inc. (WGI). WGI was
authorized to contract for that work and obtain a royalty for the sand pursuant to a
contract with P4 Production, LLC (P4), a wholly-owned subsidiary of Monsanto
Company. Although the tenns of SO I's contract with WGI have terminated, from
various discussions and emails, Monsanto has learned that SOI may dispute this
termination. The rights and obligations for SIO to operate on the site were defined in the
contract SOI had with WGI (the "real contract") and not by any unheard of,
undocumented, imaginary agreement (the "phantom contract") between P4 or Monsanto
Company and SOI. At best, SOI merely had P4's pennission to conduct activities at its
site. Any such pennission is revoked pursuant to the terms of this letter.
SOI's contract to remove sand through WGI has been tenninated and expired, P4
and Monsanto Company have no interest in granting SOI any other permission to mine
and bag sand at the site. SO I's mining and bagging activities must cease after April 29,
2008. P4 and Monsanto will allow SOI and its representative reasonable access to its
equipment and buildings after that date until June 30, 2008, but only to inspect and
remove SOI's equipment and building from the site.
Please contact Jim Smith at the Soda Springs plant (208-547-4300) to arrange for
the removal of SO I's buildings and equipment by the June 30, 2008, deadline.
Sincerely,

Mark W. Boswell
Assistant General Counsel
cc:
bee:

Jim Smith
Steve Taylor
Nick Miller

EXHIBiT
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16
JUDICIAL
COUNTY

SILICON INTERNATIONAL ORE, LLC,
IDAHO LIMITED LIABILITY COMPANY,
PLAINTIFF,

vs
MONSANTO COMP ANY, A DELAWARE
CORPORATION, WASHINGTON GROUP
INTERNATIONAL, INC, AN OHIO
CORPORATION,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No: CV-2009-0000366

SCHEDULING ORDER, NOTICE
OF TRIAL SETTING AND
INITIAL PRETRIAL ORDER

DEFENDANTS.
~~~~~~~~~~~)

Pursuant to I.R.C.P. 16 and 40, IT IS HEREBY ORDERED:
1.

This matter is set for TRIAL, as follows:

(A) Jury Trial - 3rd Setting: Monday, May 02, 2011at09:00 AM Through
Friday, May 13, 2011at05:00 PM

(B) Jury Trial - 2nd Setting: Monday, April 04, 2011at09:00 AM Through
Friday, April 15, 2011 at 05:00 PM
All deadlines listed below shall apply to the trial setting listed in line (A) above.
2.

TRIAL: This case is set for a JURY TRIAL as set forth above. The trial will

be conducted in the District Courtroom, Caribou County, Soda Springs , Idaho.

total of 10

(TEN) days have been reserved. On the first day of trial, counsel shall report to the Court's
chambers at 8:30 a.m. for a brief status conference. Unless otherwise ordered, other than the first
and last day of trial, proceedings will convene at 9:00 a.m. each morning, and adjourn at
approximately 3 :00 p.m. each afternoon. Two twenty (20) minute recesses will be taken at
approximately 11 :00 a.m. and 1:00 p.m.
3.

No pre-trial conference will be held unless requested by any party in writing at least

SCHEDULING ORDER, NOTICE OF TRIAL SETTING AND INITIAL PRETRIAL ORDER -

thirty (30) days prior to trial and ordered by the Court. Pursuant to LR. C.P. 16(e), in lieu of a pretrial conference, trial counsel for the parties (or the parties if they are self-represented) are
ORDERED to meet and/or confer for the purpose of preparing a joint Pre-Trial Stipulation, which
shall be submitted to the Court at least twenty-one (21) days prior to Trial, and shall contain or
include:
(A).
A statement that all exhibits to be offered at trial have been provided to all other
parties and attaching an Exhibit List of all such exhibits. The Exhibit List shall indicate: (1)
by whom the exhibit is being offered, (2) a brief description of the exhibit, (3) whether the
paiiies have stipulated to its admission, and if not, (4) the legal grounds for objection. If any
exhibit includes a summary of other documents, such as medical expense records, to be
offered pursuant to I.R.E. 1006, the summary shall be attached to the Stipulation.
(B).
A statement whether depositions or any discovery responses will be offered in lieu
of live testimony, and a list of what will actually be offered, the manner in which such
evidence will be presented, and the legal grounds for any objection to any such offer.
(C).
A list of the names and addresses of all Vv1tnesses which each party intends to call to
testify at trial, including anticipated rebuttal or impeachment witnesses. Expert witnesses
shall be identified as such. The Stipulation should also identify whether any witnesses'
testimony will be objected to in its entirety and the legal grounds therefore.
(D).
A brief non-argumentative summary of the factual nature of the case. The purpose
of the summary is to provide an overview of the case for the jury and is to be included in
pre-proof instructions to the jury, unless found inappropriate by the Court.
(E).
A statement counsel have, in good faith, discussed settlement unsuccessfully ai1d/or
completed mediation: unsuccessfully, if mediation was ordered by the Court.
(F).
A statement that all pre-trial discovery procedures under I.R.C.P. 26 to 37 have been
complied with and all discovery responses supplemented as required by the rules to reflect
facts known to the date of the Stipulation.
(G).
A statement of all issues of fact and law which remain to be litigated, listing which
party has the burden of proof as to each issue.
(H).

A list of any stipulated admissions of fact, which will avoid unnecessary proof

(I).

A list of any orders requested by the parties which will expedite the trial.

(J).
A statement as to whether counsel require more than 30 minutes per party for voir
dire or opening statement and, if so, an explanation of the reason more time is needed.
4.

PRE-TRIAL MOTIONS: All motions to join parties or amend the pleadings
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(except motions pertaining to punitive damages under I.C.§6-1604) must be filed and heard so as
not to require the continuance or vacation of the trial date, and in no event less than ninety (90)
days before trial. All motions for summary judgment and motions to add claims for punitive
damages pursuant to I. C. §6-1604 must be filed and served so as to be heard not later than sixty
(60) days before trial. All other non-dispositive pre-trial motions (including, but not limited to
motions in limine or motions which seek to challenge the admissibility or foundation of expe1t
testimony) must be filed and scheduled for hearing not less than fourteen (14) days before trial.
Exceptions will be granted infrequently, and only when justice so requires.
5.

MOTIONS FOR SUMMARY JUDGMENT: All motions for summary

judgment must be accompanied by a memorandum which includes a concise statement of each
material fact upon which the moving party claims there is no genuine issue, and which shall
include a specific reference to that portion of the record at or by which such fact is proven or
established. .Any party opposing a motion for summary judgment shall, not later than fourteen
(14) days prior to hearing, serve and file any affidavits and opposing brief(s). The opposing brief
shall identify the specific factual matters as to which the non-moving party contends there are
genuine issues requiring denial of the motion, including a specific reference to the portion of the
record which supports the claim that a genuine issue of fact exists. In ruling upon any summary
judgment motion, the Court may assume that the facts as claimed by the moving party are
conceded to exist without dispute except and to the extent the non-moving party shall have
controverted them. Any reply brief must be lodged at least seven (7) days prior to hearing.
Further, any objection to the admissibility of evidence must be in writing and shall be part of the
response to the motion for summary judgment or in reply to the response in opposition to
summary judgment. The failure to object in writing to the admissibility of evidence in support of
or in response to summary judgment shall constitute a waiver as to any objection to the
admissibility of evidence at the time of the hearing on summary judgment. Oral objections to the
admissibility of evidence at the time of hearing on summary judgment will not be considered by
the court.
6.

SCHEDULING A.ND HEARINGS. The Court holds its regular civil law and

motion calendar the second and fourth Friday of each month. Absent an order shortening time,
all motions must be filed and served at least fourteen (14) days prior to hearing. A "judge's
copy" of any memoranda or affidavits should be provided for use by the court. As a matter of
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courtesy, counsel are expected to contact the Court's Deputy Clerk, Sharon Wells at 547-21
ext 130 to schedule hearings, and to confirm the availability of opposing counsel for proposed
hearing dates. As an accommodation to out-of-town counsel and parties, hearings on any pretrial
motion (except motions for summary judgment or hearings at which testimony is to be offered)
be conducted by telephone conference call pursuant to I.R.C.P. 7(b )( 4), in the discretion
the comi. Counsel requesting a hearing by conference call will be responsible for arranging
placement of the call, and the cost thereof.
7.

DISCOVERY AND DISCOVERY DISPUTES: The Court will not entertain

any discovery motion unless accompanied by a written certification signed by counsel, which
confirms that a reasonable effort has been made to voluntarily resolve the dispute with opposing
counsel. A pmiy' s obligation to fully and timely respond to discovery requests is distinct from
any obligation imposed by this Order, and no party may rely upon this Order or any deadline it
imposes as justification for failing to timely respond to discovery requests or to supplement prior
responses.
8.

DISCOVERY CUT-OFFS: Absent a stipulation to the contrary, all discovery

shall be propounded and served such that responses are due no later than thirty (30) days before
trial. Any supplemental responses a party is required to make pursuant to I.R.C.P. 26(e) or the
terms of an earlier discovery request shall also be served at least thirty (30) days before trial.
Any supplementation of discovery required by the rule shall be made in a timely manner.
9.

WITNESS DISCLOSURES: Each party shall disclose the existence and identity

of intended or potential expert or lay witnesses to the extent required by interrogatories or other
discovery requests propounded by another party. There is no independent duty to disclose
expert or lay witnesses except as required to adequately respond to discovery requests or
supplement prior responses. If discovery requests seeking disclosure of expert witnesses and
the information required to be disclosed pursuant to I.R.C.P. Rule 26(b )(4)(A)(i) are propounded,
a plaintiff upon whom such requests are served shall, in good faith, disclose the existence and
identity of potential or intended expert witnesses, including the disclosures required by LR.C.P.
Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event later than one hundred-twenty
(120) days before trial. A defendant upon whom such requests are served shall, in good faith,
identify any potential or intended expert witnesses, including the disclosures required by I.R.C.P.
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Rule 26(b)(4)(A)(i) at the earliest opportunity, and

no event later than seventy-five (75) days

before trial.
Any party upon whom discovery is served who intends or reserves the right to call any
expert witness in rebuttal or surrebuttal shall, in good faith, identify such experts, including the
disclosures required by I.R.C.P. Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event
later than forty-two (42) days before trial.

party upon whom discovery requests are served

seeking disclosure of lay witnesses shall, in good faith, disclose the identity of all such witnesses
at the earliest opportunity, and in no event later than forty-tvvo (42) days before trial. Absent a
showing of good cause and a lack of unfair prejudice to any other party, any witness who has not
been timely disclosed will not be permitted to testify at trial.
10.

EXHIBITS AND EXHIBIT LISTS: When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party's exhibits has been propounded, not less
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit
list in the form attached to this order (Exh.1 attached) together with one complete, duplicate
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to
counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. Unless otherwise ordered, the plaintiff
shall identify exhibits beginning with number "101," and the defendant shall utilize exhibits
beginning with number "201."
11.

JURY INSTRUCTIONS: Jury instructions and verdict forms requested by a

party shall be prepared in conformity with LR.C.P. 51 (a), and shall be filed with the Clerk (with
copies to Chambers in Soda Springs, Idaho) at least seven (7) days before trial. Requested
instructions not timely submitted may not be included in the court's preliminary or final charge.
Parties may submit additional or supplemental instructions to address unforeseen issues or
disputes arising during trial.
12.

TRIAL BRIEFS: The Court encourages (but does not require) the submission of
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trial briefs which address important substantive or evidentiary issues each party expects to arise
during trial. Any trial briefs shall be prepared, exchanged between the parties, and lodged with
the Clerk at least ten (10) days prior to trial.
13.

REQUEST TO VACATE TRIAL SETTING: Any party requesting or

stipulating to vacate a trial setting must submit a specific written statement concerning the
reasons for the request, and must certify, in vvTiting, that the request or stipulation has been
discussed with the parties represented by counsel.

An order granting a request to vacate or

continue a trial setting may be conditioned upon terms (including orders that the requesting party
or attorney reimburse other parties or their attorneys for attorneys fees incurred for preparation
which must be repeated or expenses advanced in anticipation of the trial setting which cannot be
avoided or recovered). An order vacating or continuing a trial setting shall not serve to alter the
deadlines set forth in this order, and unless otherwise stipulated or ordered, the specific calendar
dates associated with any deadlines shall be adjusted in reference to the new or amended trial
date.
14.

SANCTIONS FOR NON-COMPLIANCE: A failure to comply with this order

or the deadlines it imposes in a timely manner subject a non-compliant party and/or counsel to an
award of sanctions pursuant to I.R.C.P. 16(i) and/or other applicable rules, statutes or case
precedent.
15.

All meetings and/or hearings with the Court shall be scheduled in advance with

the Court's Clerk, Sharon Wells by calling 208-547-2146 ext.130. No hearing shall be noticed
without contacting the Clerk.
Notice is hereby given, pursuant to I.R.C.P. 40(d)(l)(G), that an alternate judge may be
assigned to preside over the trial of this case, if the currently presiding judge is unavailable. The
list of potential alternative judges is: (1) Honorable David C. Nye; (2) Honorable Stephen S.

Dunn; (3) Honorable Robert Naftz; (4) Peter D. McDermott; (5) Honorable William H.
Woodland; (6) Honorable Don L. Harding.
DATED: this 5th day of March, 2010.

~jLj/1/~
TCHELL w BROWN

District Judge
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CERTIFICATE OF MA1LING/SERVICE
The undersigned certifies that on the

_L day of March, 2010, she caused a true and

correct copy of the foregoing Scheduling Order, Notice of Trial Setting and Initial Pretrial Order to
be served upon the following persons in the following manner:

~

Faxed

0

Hand Delivered

0

Mailed

~

Faxed

0

Hand Delivered

o·

Mailed

~

Faxed

0

Hand Delivered

0

Mailed

PLAINTIFF ATTORNEY:
David P. Gardner
PO Box 817
Pocatello ID 83204
(208)232-0150

DEFENDANT ATTORNEY:
Randall C Budge
Po Box 1391
Pocatello ID 83204-1391
(208)232-6109

Eugene A Ritti
PO Box 1617
Boise ID 83701-1617
(208)954-5256

VEDA MASCARENAS, Clerk
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EXHIBIT LIST
MITCHELL W BROWN, DISTRICT nJDGE
CASE NO. CV-2009-0000366
SHARON \X.t'ELLS, DEPUTY CLERK
DOROTHY SNARR, COURT REPORTER
DATE:
CASE: Silicon International Ore, LLC vs.

I

Monsanto Company, etal.

NO DESCRIPTION

DATE

ID

I OFFD OBJ ADMIT
I

i

I
I

I

I
I
I

I
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Eugene A. Ritti, ISB No. 2156
Lynnette M. Davis, ISB No. 5263
HAWLEY TROXELL E~'NIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5256
Email: eritti@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Defendant Washington Group
International, Inc.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOu
SILICON INTERNATIONAL ORE, LLC, an )
Idaho limited liability company,
)
)
)
Plaintiff,
)
VS.
)
)
MONSANTO COMP ANY, a Delaware
)
)
corporation; and WASHINGTON GROUP
INTERNATIONAL, INC., an Ohio
)
)
corporation,
)
Defendants.
)

Case No. CV-2009-366
ORDER OF DISQUALIFICATION
WITHOUT CAUSE

~~~~~~~~~~·)

Pursuant to Rule 40(d)(l)(G) of the Idaho Rules of Civil Procedure and this Court's
March 8, 2010 Scheduling Order, Paragraph 15 thereof, and Defendant Washington Group
International, Inc.' s Motion to Disqualify Without Cause,

ORDER OF DISQUALIFICATION WITHOUT CAUSE - 1
02977.02821847243.1

IT IS HEREBY ORDERED that Alternate Judge Peter D. McDermott is disqualified
from hearing the above-entitled matter.

1ath

DATED THIS __J__L day of March, 2010.

~#~

'11itCi1eliW:Bro
District Judge

ORDER OF DISQUALIFICATION WITHOUT CAUSE - 2
02977.0282.1847243.1

CLERK'S CERTIFICATE OF SERVICE
day of March, 2010, I caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing ORDER OF DISQUALIFICATION WITHOUT CAUSE by the method
indicated below, and addressed to each of the following:

_l_ U.S. Mail, Postage Prepaid

David P. Gardner
MOFFATT THOMAS BARRETT ROCK
& FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-0817
[Attorneys for Plaintiff Silicon International Ore, LLC]
Barry N. Johnson
Daniel K. Brough
Robert K. Reynard
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 5 00
Salt Lake City, UT 84121
[Attorneys for Plaintiff Silicon International Ore, LLC]
Randall C. Budge
RACINE OLSON NYE BUDGE & BAILEY, CHTD.
201 E. Center
P.O. Box 1391
Pocatello, ID 83204-1391
[Attorneys for Defendant Monsanto Company]
Lynnette M. Davis
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
[Attorneys for Defendant Washington Group
International, Inc.]

Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy: 208.232.0150

_L U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy: 801.438.2050

_j__ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
_ _ Telecopy: 208.232.6109

_j___ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy: 208.954.5213

VEDA MASCARENAS
Clerk of the Court

ORDER OF DISQUALIFICATION WITHOUT CAUSE - 3
02977.0282.1847243.1
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

SILICON INTERL'\JATIONAL ORE, LLC, AN
IDAHO LIMITED LIABILITY COMPANY,
PLAINTIFF,

vs

MONSANTO COMP ANY, A DELAWARE
CORPORATION, AND WASHINGTON
GROUP INTERNATIONAL, INC, AN OHIO
CORPORATION,
DEFENDANTS.

)
)

)
)

Case No: CV-2009-0000366

)

)
)
)
)

AMENDED
SCHEDULING ORDER, NOTICE
OF TRIAL SETTING AND
INITIAL PRETRIAL ORDER

)
)
)
)
)

~~~~~~~~~~-)
Pursuant to I.R.C.P. 16 and 40, IT IS HEREBY ORDERED:

1.

This matter is set for TRI..4..L, as follows:

Jury Trial: Monday, May 02, 2011at09:00 AM
Through Friday, May 13, 2011 at 05:00 PM

All deadlines listed below shall apply to the trial setting listed in line (A) above.

2.

TRIAL: This case is set for a JURY TRIAL as set forth above. The trial will

be conducted in the District Courtroom, Caribou County, Soda Springs , Idaho. A total of 10
(TEN) days have been reserved. On the first day of trial, counsel shall report to the Court's
chambers at 8:30 a.m. for a brief status conference. Unless otherwise ordered, other than the first
and last day of trial, proceedings will convene at 9:00 a.m. each morning, and adjourn at
approximately 3:00 p.m. each afternoon.

Two twenty (20) minute recesses will be taken at

approximately 11 :00 a.m. and 1 :00 p.m.
3.

No pre-trial conference will be held unless requested by any party in writing at least
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thirty (30) days prior to trial and ordered by the Court. Pursuant to I.R.C.P. 16(e), in lieu of a pre-

trial conference, trial counsel for the parties (or the parties if they are self-represented) are
ORDERED to meet and/or confer for the purpose of preparing a joint Pre-Trial Stipulation, which
shall be submitted to the Court at least twenty-one (21) days prior to Trial, and shall contain or
include:
(A).
A statement that all exhibits to be offered at trial have been provided to all other
parties and attaching an Exhibit List of all such exhibits. The Exhibit List shall indicate: (1)
by whom the exhibit is being offered, (2) a brief description of the exhibit, (3) whether the
parties have stipulated to its admission, and if not, (4) the legal grounds for objection. If any
exhibit includes a summary of other documents, such as medical expense records, to be
offered pursuant to I.RE. 1006, the summary shall be attached to the Stipulation.
(B).
A statement whether depositions or any discovery responses will be offered in lieu
of live testimony, and a list of what will actually be offered, the manner in which such
evidence will be presented, and the legal grounds for any objection to any such offer.
(C).
A list of the names and addresses of all -vvitnesses which each party intends to call to
testify at trial, including anticipated rebuttal or impeachment witnesses. Expert witnesses
shall be identified as such. The Stipulation should also identify whether any witnesses'
testimony will be objected to in its entirety and the legal grounds therefore.
(D).
A brief non-argumentative summary of the factual nature of the case. The purpose
of the summary is to provide an overview of the case for the jury and is to be included in
pre-proof instructions to the jury, unless found inappropriate by the Court.

A statement counsel have, in good faith, discussed settlement unsuccessfully and/or
(E).
completed mediation unsuccessfully, if mediation was ordered by the Court.
A statement that all pre-trial discovery procedures under I.R.C.P. 26 to 37 have been
(F).
complied with and all discovery responses supplemented as required by the rules to reflect
facts known to the date of the Stipulation.
(G).
A statement of all issues of fact and law which remain to be litigated, listing which
party has the burden of proof as to each issue.
(H).

A list of any stipulated admissions of fact, which will avoid unnecessary proof.

(I).

A list of any orders requested by the parties which will expedite the trial.

A statement as to whether counsel require more than 30 minutes per party for voir
(J).
dire or opening statement and, if so, an explanation of the reason more time is needed.
4.

PRE-TRIAL MOTIONS: All motions to join parties or amend the pleadings
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(except motions pertaining to punitive damages under I.C.§6-1604) must be filed and heard so as
not to require the continuance or vacation of the trial date, and in no event less than ninety (90)
days before trial. All motions for summary judgment and motions to add claims for punitive
damages pursuant to I.C.§6-1604 must be filed and served so as to be heard not later than sixty
(60) days before trial. All other non-dispositive pre-trial motions (including, but not limited to
motions in limine or motions which seek to challenge the admissibility or foundation of expert
testimony) must be filed and scheduled for hearing not less than fourteen (14) days before trial.
Exceptions will be granted infrequently, and only when justice so requires.
5.

MOTIONS FOR SUMMARY JUDGMENT: All motions for summary

judgment must be accompanied by a memorandum which includes a concise statement of each
material fact upon which the moving party claims there is no genuine issue, and which shall
include a specific reference to that portion of the record at or by which such fact is proven or
established. Any party opposing a motion for summary judgment shall, not later than fourteen
(14) days prior to hearing, serve and file any affidavits and opposing brief(s). The opposing brief
shall identify the specific factual matters as to which the non-moving party contends there are
genuine issues requiring denial of the motion, including a specific reference to the portion of the
record which supports the claim that a genuine issue of fact exists. In ruling upon any summary
judgment motion, the Court may assume that the facts as claimed by the moving party are
conceded to exist without dispute except and to the extent the non-moving party shall have
controverted them. Any reply brief must be lodged at least seven (7) days prior to hearing.
Further, any objection to the admissibility of evidence must be in writing and shall be part of the
response to the motion for summary judgment or in reply to the response in opposition to
summary judgment. The failure to object in writing to the admissibility of evidence in support of
or in response to summary judgment shall constitute a waiver as to any objection to the
admissibility of evidence at the time of the hearing on summary judgment. Oral objections to the
admissibility of evidence at the time of hearing on summary judgment will not be considered by
the court.
6.

SCHEDULING AND HEARINGS. The Court holds its regular civil law and

motion calendar the second and fourth Friday of each month. Absent an order shortening time,
all motions must be filed and served at least fourteen (14) days prior to hearing. A 'judge's
copy" of any memoranda or affidavits should be provided for use by the court. As a matter of
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courtesy, counsel are expected to contact the Court's Deputy Clerk, Sharon Wells at 547-2146
ext 130 to schedule hearings, and to confirm the availability of opposing counsel for proposed
hearing dates. As an accommodation to out-of-town counsel and parties, hearings on any pretrial
motion (except motions for summary judgment or hearings at which testimony is to be offered)
may be conducted by telephone conference call pursuant to I.R.C.P. 7(b)(4), in the discretion of
the court. Counsel requesting a hearing by conference call will be responsible for arranging for
placement of the call, and the cost thereof.
7.

DISCOVERY AND DISCOVERY DISPUTES: The Court will not entertain

any discovery motion unless accompanied by a written certification signed by counsel, which
confirms that a reasonable effort has been made to voluntarily resolve the dispute with opposing
counsel. A party's obligation to fully and timely respond to discovery requests is distinct from
any obligation imposed by this Order, and no party may rely upon this Order or any deadline it
imposes as justification for failing to timely respond to discovery requests or to supplement prior
responses.
8.

DISCOVERY CUT-OFFS: Absent a stipulation to the contrary, all discovery

shall be propounded and served such that responses are due no later than thirty (30) days before
trial. Any supplemental responses a party is required to make pursuant to I.R.C.P. 26(e) or the
terms of an earlier discovery request shall also be served at least thirty (30) days before trial.
Any supplementation of discovery required by the rule shall be made in a timely manner.
9.

WITNESS DISCLOSURES: Each party shall disclose the existence and identity

of intended or potential expert or lay witnesses to the extent required by interrogatories or other
discovery requests propounded by another party. There is no independent duty to disclose

expert or lay witnesses except as required to adequately respond to discovery requests or
supplement prior responses. If discovery requests seeking disclosure of expert witnesses and
the information required to be disclosed pursuant to I.R.C.P. Rule 26(b)(4)(A)(i) are propounded,
a plaintiff upon whom such requests are served shall, in good faith, disclose the existence and
identity of potential or intended expert witnesses, including the disclosures required by I.R. C.P.
Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event later than one hundred-twenty
(120) days before trial. A defendant upon whom such requests are served shall, in good faith,
identify any potential or intended expert witnesses, including the disclosures required by I.R.C.P.
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Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event later than seventy-five (75) days
before trial.
Any party upon whom discovery is served who intends or reserves the right to call any
expert witness in rebuttal or surrebuttal shall, in good faith, identify such experts, including the
disclosures required by I.R.C.P. Rule 26(b)(4)(A)(i) at the earliest opportunity, and in no event
later than forty-two (42) days before trial. Any party upon whom discovery requests are served
seeking disclosure of lay witnesses shall, in good faith, disclose the identity of all such witnesses
at the earliest opportunity, and in no event later than forty-two (42) days before trial. Absent a
showing of good cause and a lack of unfair prejudice to any other party, any witness who has not
been timely disclosed will not be permitted to testify at trial.
I 0.

EXHIBITS AND EXHIBIT LISTS: When and to the extent required to respond

to interrogatories, requests for production or other discovery requests propounded by another
party, a party must identify and disclose any documentary, tangible or other exhibits that party
intends or reserves the right to offer at trial. Absent a showing of good cause and a lack of unfair
prejudice to all other parties, any exhibit which has not been timely disclosed will be excluded.
Without regard to whether discovery concerning a party's exhibits has been propounded, not less
than seven (7) days prior to trial, each party shall: (A) lodge with the Clerk a completed exhibit
list in the form attached to this order (Exh.1 attached) together with one complete, duplicate
marked set of that party's proposed exhibits for the Judge's use during trial; and (B) deliver to
counsel for each other party a copy of the completed exhibit list and duplicate copy of that
party's marked exhibits. The exhibit list and duplicate copies need not include exhibits which
will be offered solely for the purpose of impeachment. Unless otherwise ordered, the plaintiff
shall identify exhibits beginning with number "101," and the defendant shall utilize exhibits
beginning with number "201."
11.

JURY INSTRUCTIONS: Jury instructions and verdict forms requested by a

party shall be prepared in conformity with I.R.C.P. 51 (a), and shall be filed with the Clerk (with
copies to Chambers in Soda Springs, Idaho) at least seven (7) days before trial. Requested
instructions not timely submitted may not be included in the court's preliminary or final charge.
Parties may submit additional or supplemental instructions to address unforeseen issues or
disputes arising during trial.
12.

TRIAL BRIEFS: The Court encourages (but does not require) the submission of
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trial briefs which address important substantive or evidentiary issues each party expects to arise
during trial. Any trial briefs shall be prepared, exchanged between the parties, and lodged with
the Clerk at least ten (10) days prior to trial.
13.

REQUEST TO VACATE TRIAL SETTING: Any party requesting or

stipulating to vacate a trial setting must submit a specific written statement concerning the

reasons for the request, and must certify, in writing, that the request or stipulation has been
discussed with the parties represented by counsel. An order granting a request to vacate or
continue a trial setting may be conditioned upon terms (including orders that the requesting party
or attorney reimburse other parties or their attorneys for attorneys fees incurred for preparation
which must be repeated or expenses advanced in anticipation of the trial setting which cannot be
avoided or recovered). An order vacating or continuing a trial setting shall not serve to alter the
deadlines set forth in this order, and unless otherwise stipulated or ordered, the specific calendar
dates associated with any deadlines shall be adjusted in reference to the new or amended trial
date.
14.

SANCTIONS FOR NON-COMPLIANCE: A failure to comply with this order

or the deadlines it imposes in a timely manner subject a non-compliant party and/or counsel to an
award of sanctions pursuant to I.R.C.P. 16(i) and/or other applicable rules, statutes or case
precedent.
15.

All meetings and/or hearings with the Court shall be scheduled in advance with

the Court's Clerk, Sharon Wells by calling 208-547-2146 ext.130. No hearing shall be noticed
without contacting the Clerk.
Notice is hereby given, pursuant to I.R.C.P. 40(d)(l)(G), that an alternate judge may be
assigned to preside over the trial of this case, if the currently presiding judge is unavailable. The
list of potential alternative judges is: (1) Honorable David C. Nye; (2) Honorable Stephen S.
Dunn; (3) Honorable Robert Naftz; (4) Honorable William H. Woodland; (5) Honorable Don L.
Harding.
DATED: this 24th day of March, 2010.

~~
District Judge
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CERTIFICATE OF MAILING/SERVICE
The undersigned certifies that on the 24th day of March, 2010, she caused a true and
correct copy of the foregoing Scheduling Order, Notice of Trial Setting and Initial Pretrial Order to
be served upon the follovving persons in the following manner:

PLAINTIFF ATTORNEY:
David P. Gardner
Moffatt Thomas Barrett Rock
PO Box 817
Pocatello ID 83204-0817

5(' Faxed 208-232-0150
0

Hand Delivered

0

Mailed

Barry N. Johnson, Daniel Brough, Robert Reynard
Bennett Tueller Johson & Deere
3165 East Millrock Drive, Suite 500
Salt Lake City, UT 84121

~~Faxed 80#-438-2050

DEFENDANT ATTORNEY:
Randall C. Budge
Racine Olson Nye Budge & Bailey, Chtd.
PO Box 1391
Pocatello, ID 83204-1391
Lynnette M. Davis
Hawley Troxell Ennis & Hawley, LLP
PO Box 1617
Boise, ID 83701-1617
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Hand Delivered

0

Mailed

~,

Faxed 208-232-6109

D Hand Delivered

0

Mailed
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Faxed 208-954-5213

0

Hand Delivered

0

Mailed
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SHARON WELLS, DEPUTY CLERK
DOROTHY SNARR, COURT REPORTER
DATE:
CASE: Silicon International Ore, LLC vs.
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DESCRIPTION

Monsanto Company, etal.
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DATE
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IN THE DISTRICT COlJRT OF THE SIXTH JUDICLA..L DIST~ JIJI

-B AN 10=

OF THE STATE OF IDAHO, IN AND FOR THE COlJNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC, an
Idaho limited liability company,

Case No. CV-2009-366

ORDER FOR ADMISSION PRO HAC
VICE

Plaintiff,
vs.
MONSANTO COMP ANY, a Delaware
Corporation, and WASHINGTON GROUP
INTERNATIONAL, INC., an Ohio
Corporation,
Defendants.

The Motion for Admission Pro Hae Vice of Plaintiff Silicon International Ore,
LLC, having duly come before the clerk of this court, the clerk having considered the same along
with the supporting affidavits filed contemporaneously with said motion, and good cause
appearing therefor;
IT IS HEREBY ORDERED, pursuant to Rule 222 of the Idaho Bar Commission
Rules, that Plaintiff Silicon International Ore, LLC' s, Motion for Admission Pro Hae Vice
should be, and hereby is, GRANTED.
IT IS FURTHER ORDERED, that Daniel K. Brough of Salt Lake City, Utah,
having designated David P. Gardner of the firm Moffatt, Thomas, Barrett, Rock & Fields,
Chartered, to serve as local and co-counsel in this matter, shall be permitted to appear before this
court pro hac vice for the purpose of representing the Plaintiff Silicon International Ore, LLC in
the above-entitled matter.

-1

Client:1660186.1

06

DATED this

r~
_0_
:.----cday of June, 2010.

By

WJI

onorable Mitchell W. Brown

CLERK'S CERTIFICATE OF SERVICE

_j__

I HEREBY CERTIFY that on this
day of June, 2010, I caused a true and
correct copy of the foregoing ORDER FOR ADMISSION PRO HAC VICE to be served by
the method indicated below, and addressed to the following:
Barry N. Johnson
Daniel K. Brough
BENNETT TUELLER JOHNSON & DEERE
3165 E. Millrock Dr., Ste. 500
Salt Lake City, UT 84121
Fax: (801) 438-2050
Randall C. Budge
RACINE, OLSON, NYE, BUDGE & BAILEY, CHTD.
P.O. Box 1391
201 E. Center Street
Pocatello, ID 83204-1391
Fax: (208) 232-6109
Eugene A. Ritti
HAWLEY TROXELL ENNIS & HAWLEY
877 Main Street, Ste. 1000
Boise, ID 83702
Fax: (208) 954-5256
David P. Gardner
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
P.O. Box 817
Pocatello, Idaho 83204-0817
Facsimile: (208) 232-0150

c1u.s. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(..{(;.s. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(.,-{U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

(fe.s. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Client1660186.1

/0
FILED: Thls vO
rlav of
J u ¥¥2 20 Io @ 1cY, 'r oiuw ·
Veda Mascarenas, Clerk

David P. Gardner (Idaho Bar No. 5350)
MOFFATT THOMAS BARRETT ROCK & FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-0817
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
Email: dpg@moffatt.com
Barry N. Johnson (Utah Bar No. 6255)
Daniel K. Brough (Utah Bar No. 10283)
Pro Hae Vice Admission Pending
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, Utah 84121
Telephone: (801) 438-2000
Facsimile: (801) 438-2050
Email: bjohnson@btjd.com, dbrough@btjd.com
Attorneys for Plaintiff Silicon International Ore, LLC

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF CARIBOU

*******
SILICON INTERNATIONAL ORE, LLC,
an Idaho limited liability company,
Plaintiff,
vs.
MONSANTO COMP ANY, a Delaware
corporation; and WASHINGTON GROUP
INTERNATIONAL, INC., an Ohio
corporation;
Defendants.

)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)

STIPULATED PROTECTIVE ORDER
Case No. CV-2009-0000366
Judge Mitchell W Brown

*******
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This matter having come before the Court pursuant to the agreement of the parties, and
good cause being shown, the Court ORDERS that the following procedures shall be used in this
action for the protection of the parties against the improper disclosure or use of confidential
information produced in discovery or filed with the Court:
1.

CONFIDENTIAL INFORMATION

A document, court filing, response to subpoena, answer to interrogatory, response to

request for admission, or testimony of a witness may be designated by a party as
"CONFIDENTIAL" if, in the discretion of the producing, designating, or testifying entity, it is
determined in good faith to contain non-public information of a competitively sensitive,
proprietary, financial, or trade secret nature, or to involve the privacy interests of employees.
The term "CONFIDENTIAL" includes but is not limited to information, whether in oral,
written, graphic or electronic form, relating to: trade secrets; designs; know-how; inventions;
technical data; ideas; uses; processes; methods; formulae; research and development activities;
work in process; scientific, engineering, manufacturing, marketing, or business plans; the
Producing Party's business, its present or future products, sales, suppliers, customers, or
business; and financial data such as account numbers, bank statements, canceled checks, tax
documents, or any other financial documents relating to the Producing Party or any of its
members and/or shareholders. CONFIDENTIAL information shall also include any documents
for which the Producing Party is subject to any confidentiality agreements or obligations.
CONFIDENTIAL information shall not include any information (that would otherwise, under
the definition herein, be considered CONFIDENTIAL), that the Receiving Party can
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demonstrate: (a) was in the Receiving Party's possession prior to its being furnished to the
Receiving Party under the terms of this Agreement, provided the Receiving Party can show that
(i) the source of that information was not the Producing Party, and (ii) the source of that
information was not known by the Receiving Party to be bound by a confidentiality agreement
with or other continual, legal, or fiduciary obligation of confidentiality to the Producing Party;
(b) is now, or hereafter becomes, through no act or failure to act on the part of the Producing
Party, generally known to the public; ( c) is rightfully obtained by the Receiving Party from a
third party, without breach of any obligation to the Producing Party (subject, however, to the
terms of this Protective Order, which permits a party to designate documents and information
obtained by a third party as confidential information); or ( d) is independently obtained by the
Receiving Party without use of or reference to the CONFIDENTIAL information.

2.

DESIGNATION OF INFORMATION PRODUCED
(a)

Any

answers,

responses,

testimony

or

documents

deemed

CONFIDENTIAL under Paragraph 1 by the Producing Party shall be marked or stamped by the
Producing Party as "CONFIDENTIAL."
(b)

Any

answers,

responses,

testimony

or

documents

deemed

CONFIDENTIAL under Paragraph 1 that are produced by a third party who has received a
subpoena or other request for documents or information may at the election of any party to this
matter be designated as CONFIDENTIAL. Such designation shall be made in accordance with
Paragraph 3(g) below.

3
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(c)

Stamping, marking, or designating information as set forth in Paragraphs

2(a) and 2(b) shall constitute certification by the producing or designating party that it reasonably
believes good cause exists to so designate the information pursuant to this Protective Order.
3.

DEPOSITIONS AND SUBPOENAS
(a)

If CONFIDENTIAL information is marked as a deposition exhibit, such

exhibit shall retain its designated status and, if filed, shall be filed under seal.
(b)

During any deposition, counsel for the Producing Party may request that

any portions of the deposition or deposition exhibits also be treated as CONFIDENTIAL. The
room in which the deposition is being taken shall, at the request of the Producing Party, be
closed in accordance with the restrictions of Paragraphs 4 and 5. The presence of persons not
entitled to attend a deposition pursuant to this paragraph shall constitute justification for counsel
to the Producing Party to advise or instruct the witness not to answer.
(c)

Upon receipt, all deposition transcripts and the exhibits thereto shall be

treated initially as CONFIDENTIAL in their entirety until ten (10) days after receipt of the
transcript, unless the parties expressly agree otherwise. Within ten (10) days after receipt of the
transcript, any party may designate portions of a deposition transcript as CONFIDENTIAL. The
designation shall be accomplished by a letter to all other parties and the court reporter listing the
pages, lines, and exhibits constituting confidential information.

If the Producing Party

previously designated portions of testimony as CONFIDENTIAL during the deposition, the
Producing Party is not required to redesignate those portions of the transcript during the ten (10)
day period unless the Producing Party wants to change the designation.

4
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(d)

The pages of the transcript designated as containing CONFIDENTIAL

information and the numbers (but not the descriptions) of the deposition exhibits designated as
constituting CONFIDENTIAL information shall be appropriately noted on the front of the
original deposition transcript. Those designated pages and exhibits shall be separately bound in
one or more volumes as appropriate and marked as CONFIDENTIAL.

To facilitate this

requirement, the party seeking specific designation of a deposition transcript shall ensure that a
copy of the Protective Order is provided to the court reporter.
(e)

Failure to designate testimony as CONFIDENTIAL either at a deposition

or within ten (10) days after receipt of the transcript shall be deemed a waiver of the right to so
designate such testimony.

Nothing herein shall prevent the parties from agreeing to a

designation of CONFIDENTIAL at any time, even after the expiration of the ten (10) day period
set forth herein.
(f)

Documents and any other materials containing CONFIDENTIAL

information may be shown to a witness to examme or cross-examine the witness during a
deposition or trial in circumstances only where the disclosure of such information is relevant to
the subject of examination. A person other than that described in Paragraph 4 whose deposition
has been noticed will be permitted to review prior to the deposition (and during his review of the
transcript) documents marked as CONFIDENTIAL, provided that the person first executes the
undertaking set forth in Paragraph 5.
(g)

Upon receipt, all documents or other information produced by a third party

in response to a subpoena or other request shall be treated initially as CONFIDENTIAL in their

5
029770282.1946736.4

entirety until ten (10) days after receipt, unless the parties expressly agree otherwise. Within ten
(10) days after receipt of any document or information produced by the third party in response to
a subpoena or other request, any party may designate all or portions of the documents or
information produced as CONFIDENTIAL in accordance with the terms of this Order. The
designation shall be accomplished by a letter to all other parties listing the documents or
information or portions thereof that constitute CONFIDENTIAL information.

Failure to

designate documents or information as CONFIDENTIAL within ten (10) days after receipt shall
be deemed a waiver of the right to so designate such documents or information.

4.

"CONFIDENTIAL" RESTRICTIONS
Information designated as CONFIDENTIAL shall not be disclosed, except by the

prior written consent of the Producing Party or pursuant to further order of this Court, to any
person other than:
(a)

The attorneys of record for the Receiving Party and the employees and

associates of the Receiving Party's attorneys who are involved in the conduct of this action.
(b)

Officers of the Court and supporting personnel or officers of any appellate

court to which an appeal may be taken or in which review is sought, including necessary
stenographic and clerical personnel (e.g., court reporters).
(c)

Trial or deposition witnesses, subject to the provisions of Paragraph 3(f),

above.

6
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(d)

Independent experts and consultants retained by the Receiving Party's

attorneys for purposes of assisting in this litigation; provided, however, that such expert or
consultant shall first execute the Undertaking set forth in Paragraph 5.
(e)

Current or former agents, officers, or employees of a party; provided,

however, that any such current or former agent, officer, or employee shall first execute the
Undertaking set forth in Paragraph 5.

5.

UNDERTAKING
No disclosure of any CONFIDENTIAL information shall be made to any person,

other than those specified in Paragraphs 3 and 4.

The Receiving Party shall provide the

Producing Party with copies of all executed Undertakings within thirty (30) days of the
conclusion of this action.

6.

SUBMISSION TO
(a)

COURT

All CONFIDENTIAL information, and any pleading or other paper

containing CONFIDENTIAL information filed with this Court, shall be filed in a sealed
envelope marked with the caption of this case, the title of the pleading or other paper, and a
notice substantially as follows:
CONFIDENTIAL-Filed Under Seal Pursuant to Protective
Order. This envelope may be opened only by direction of the Court
or by written consent of [name of Producing Party].
Where possible, only confidential portions of filings with the Court shall be filed under seal. The
Producing Party shall identify on a document-by-document, page-by-page, or section-by-section
basis, as appropriate, the specific confidential portions so as to facilitate maximum disclosure of

7
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non confidential portions to the Receiving Party. At trial, exhibits containi11g CONFIDENTIAL
information shall, at the discretion of the Producing Party and with permission of the Court, be
filed under seal.
(b)

If, through inadvertence or otherwise, CONFIDENTIAL information is

filed with the Court without the appropriate notice, the person responsible for the disclosure shall
immediately bring all pertinent facts relating to such disclosure to the attention of counsel for all
parties and to the Court, without prejudice to other rights and remedies of any party, and shall
make every effort to prevent further disclosure.

7.

OBJECTION TO DESIGNATION
Any party may contest the designation of any document or information as

CONFIDENTIAL.

In the event of a dispute regarding the designation of a document or

information, the Requesting Party shall provide to the Producing Party written objection to the
designation, specifying therein the reasons for the objection.

The Producing Party and the

Receiving Party shall confer in good faith to resolve any such dispute. If after fifteen (15) days
from receipt by the Producing Party of the written objection the parties are unable to resolve the
dispute, the Requesting Party shall have five (5) business days to file a motion with the Court
seeking re-designation of the document or information. Until the Court rules otherwise, the
document or information shall be treated according to the original designation. Failure by the
Requesting Party to file a motion within said five (5) business days shall constitute a waiver of
the objection.

8
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8.

INADVERTENT DISCLOSURE
(a)

If, through inadvertence, the Producing Party

Inadvertent Disclosure.

provides any material containing CONFIDENTIAL information during the course of this
litigation without designating the material as set forth in Paragraph 2 above, the Producing Party
may subsequently inform the Receiving Party in vvTiting of the confidential nature of the material
and specify the designation that should be applied to the material. The Receiving Party shall
thereafter treat the disclosed material in accordance with this Protective Order to the extent that
the Receiving Party has not already disclosed the material.
(b)

In the event that any person in receipt of

Required Disclosure.

CONFIDENTIAL information originating with another party shall receive a written request,
subpoena, or court order seeking disclosure of the CONFIDENTIAL information, such person
shall promptly provide a copy of the request, subpoena, or court order to counsel for the
Producing Party. If the Producing Party notifies the Receiving Party in writing of its intention to
object to the written request or subpoena, the Receiving Party shall not disclose the
CONFIDENTIAL information provided that the Producing Party files an appropriate motion
within fifteen (15) days ofreceiving a copy of the subpoena or written request.
(c)

Unauthorized Disclosure.

If material containing CONFIDENTIAL

information is disclosed to any person other than in the manner authorized by this Protective
Order, the person responsible for the disclosure shall immediately bring all pertinent facts
relating to such disclosure to the attention of counsel for all parties, without prejudice to other

9
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rights and remedies of any party, and shall make every effort to obtain the return of the
CONFIDENTIAL information, and to prevent further disclosure.
9.

LIMITATION ON USE AND SURVIVAL
(a)

Any CONFIDENTIAL information made available during the course of

this action shall be used solely for the purposes of this action.
(b)

All obligations and duties arising under this Protective Order shall survive

the termination of this action. This Court retains jurisdiction over the parties respecting any
dispute regarding the improper use of information disclosed pursuant to this Protective Order.

10.

PRODUCING PARTY'S USE
Nothing in this Protective Order shall limit any party or person in the use of its

own documents, things, or information for any purpose; from disclosing its own
CONFIDENTIAL information to any person; or from consenting to the disclosure of its ovvn
CONFIDENTIAL information by the Receiving Party.
11.

RETURN
At the conclusion of this action, all tangible CONFIDENTIAL information, and

all copies of CONFIDENTIAL information or any derived summaries, memoranda, or other
records containing CONFIDENTIAL information shall, at the Receiving Party's option, be
destroyed or returned to counsel for the Producing Party; except that counsel for each party may
retain one archival copy of each such document for reference in the event of a dispute over the
use or dissemination of information designated as confidential, and may retain documents,
things, copies, or samples to the extent that they include or reflect such counsel's work product.
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12.

PROTECTION OF TIDRD PARTIES
An entity that is not a party to this litigation may take advantage of the protection

of CONFIDENTIAL information provided by this Order, and such entity shall be entitled to all
rights and protections afforded the Producing Party under this Protective Order.

13.

MODIFICATION OF PROTECTIVE ORDER
The parties reserve the right to seek modification of the PROTECTIVE ORDER

by the Court as necessary.
01
DATED this&Z- day of June, 2010.

DATED this

BENNETT TUELLER JOHNSON & DEERE

~---

day of June, 2010

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHTD.

Barry N. Johnson (Pro Hae Vice Admission
Pending)

Randall C. Budge
Attorneys for Defendant Monsanto Company

MOFFATT THOMAS BARRETT ROCK &
FIELDS, CHTD.
David P. Gardner

DATED this

Attorneys for Plaintiff Silicon International
Ore, LLC

day of June, 2010.

HAWLEY TROXELL ENNIS & HAWLEY
LLP

Eugene A. Ritti
Lynnette M. Davis
Attorneys for Defendant Washington Group
International, Inc.
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12.

PROTECTION OF THIRD PARTIES
An entity that is not a party to this litigation may take advantage of the protection

of CONFIDENTIAL information provided by this Order, and such entity shall be entitled to all
rights and protections afforded the Producing Party under this Protective Order.

13.

MODIFICATION OF PROTECTIVE ORDER
The parties reserve the right to seek modification of the PROTECTIVE ORDER

by the Court as necessary.
DATED this

day of June, 2010.

DATED this

day of June, 2010

MOFFATT THOMAS BARRETT ROCK &
FIELDS, CHTD.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHTD.

David P. Gardner

Randall C. Budge
Attorneys for Defendant Monsanto Company

BENNETT TUELLER JOHNSON & DEERE
Barry N. Johnson
Daniel K. Brough

DATED

Attorneys for Plaintiff Silicon International
Ore, LLC

HAWLEY TROXELL ENNTS & HAWLEY
LLP

thisQ~ayofJune, 2010.

Lynnette M. Davis
Attorneys for Defendant Washington Group
International, Inc.
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12.

PROTECTION OF THIRD PARTIES
An entity that is not a party to this litigation may take advantage of the protection

of CONFIDENTIAL information provided by this Order, and such entity shall be entitled to all
rights and protections afforded the Producing Party under this Protective Order.
MODIFICATION OF PROTECTIVE 01L1lER
The parties reserve the right to seek modification of the PROTECTIVE ORDER
by the Court as necessary.
j /-

DATED this_ day of June, 2010.

DATED this Al day of June, 2010

MOFFATT THOMAS BARRETT ROCK &
FIELDS, CHTD.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHTD.

David P. Gardner

Randall C. Budge
Attorneys for Defendant Monsanto Company

BENNETT TUELLER JOHNSON & DEERE
Barry N. Johnson
Daniel K. Brough

DATED this_ day of June, 2010.

Attui?iey.sfo;· Plaintiff Silicon Jnternufional
Ore, LLC

LLP

Eugene A. Ritti
Lynnette M. Davis
Attorneys/or Defendant Washington Group
International, Inc.
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Hon. Mitchell W Brown
Judge, Sixth Judicial District Court
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UNDERTAKING

I acknowledge that I, _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (Name), of

- - - - - - - - - - - - - - - - - - - - - - (Place and Position of
Employment), am about to receive CONFIDENTIAL information supplied by
_ _ _ _ _ _ _ _ _ _ _ _ _ (Party). I certify that I understand that such
CONFIDENTIAL information will be provided to me pursuant to the terms and restrictions of
the PROTECTIVE ORDER of _ _ _ _ _ _ _ _ , _ _ , in Case No. CV-2009-0000366,
pending in the Sixth Judicial District Court of Caribou County, State of Idaho (the "Court"). I
further represent that I have been given a copy of and have read that PROTECTIVE ORDER,
and that I agree to be bound by all of its applicable terms. I also understand that documents
and/or information having any confidential designation, and all copies, summaries, notes and
other records that may be made regarding such documents and/or information, shall be disclosed
to no one other than persons qualified under the PROTECTIVE ORDER to have access to such
information. I consent to personal jurisdiction over me by the Court for purposes of enforcing the
PROTECTIVE ORDER.
I understand and acknowledge that violation of this Undertaking or the PROTECTIVE
ORDER may be punishable by Contempt of Court.

Date

Signature
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Randall C. Budge, ISB No. 1949
W. Marcus W. Nye, ISB No. 1629
Mark A. Shaffer, ISB No. 7559
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED
P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
Telephone: 208-232-6101
Facsimile: 208-232-6109
Email: rcb(@racinelaw.net
Attorneys for Defendant Monsanto Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC, )
an Idaho lin!Jted liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSANTO COMP ANY, a Delaware
)
Corporation, and WASHINGTON GROUP )
INTERNATIONAL, INC., an Ohio
)
Corporation,
)
)
Defendants.
)

Case No. CV-2009-366

DEFENDANT MONS.L\NTO
COMPANY'S MOTION FOR
SUMMARY JUDGMENT

COMES NOW Defendant Monsanto Company (hereinafter "Monsanto"), by and through
counsel, and pursuant to Rule 56 of the Idaho Rules of Civil Procedure, hereby moves the Court
for entry of summary judgment in favor of Monsanto and against Plaintiff Silicon International
Ore, LLC (hereinafter "SIO"). This Motion is made upon the grounds and for the reasons that
there are no material issues of fact and the moving party is entitled to judgment as a matter of law

DEFENDA.~T
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that:
1.

There was no contract between SIO and Monsanto in this matter and the action is

barred by the Statute of Frauds.
2.

The terms of the alleged oral agreement are vague, indefinite, and unce1iain, and

do not provide a price or a means of determining the price.

3.

SIO has no provable damages and its tax returns produced in this matter document

that SIO incurred continuous losses and no profits for the years SIO was in operation at the
quartzite quarry located on property owned by P4 Production LLC, a subsidiary of Monsanto.
4.

SIO did not have, and does not have, the proper authority or legal status in Idaho

to file this action.
This motion is based upon the file and pleadings herein, together with the supporting
Memorandum in Support of Motion for Summary Judgment and Affidavits of Mitchell J. Hart,
P.E., James R. Smith, and Randall C. Budge, each filed herewith.
Oral argument is requested.
DATED this 24th day ofJanuary, 2011.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

By~~~-~'~__,___RANDALL C. BUDGE
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of January, 2011, I served a true and complete
copy of the foregoing document in the manner indicated upon the following:
David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W. Center Street, Ste 2000
Pocatello, Idaho 83204-0817
Barry N. Johnson
Daniel K. Brough
Bennett Tueller Johnson & Deere
3165 East Millrock Drive, Ste 500
Salt Lake City, Utah 84121
Eugene A. Ritti
Hawley Troxell Ennis & Hawley
877 Main Street, Ste 1000
Boise, Idaho 83 702

[~
[ ]
( ]

[J

[~
[ ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Fax
U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Fax

~ U.S. Mail/Postage Prepaid
[ ]
[ ]
[ ]

Hand Delivery
Overnight Mail
Fax
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Randall C. Budge, ISB No. 1949
W. Marcus W. Nye, ISB No. 1629
Mark A. Shaffer, ISB No. 7559
R..A.CJJ\i'E, OLSON, NYE, BlJDGE &
BAILEY,CH..A.RTERED
P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
Telephone: 208-232-6101
Facsimile: 208-232-6109
Email: rcb@racinelaw.net
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Attorneys for Defendant Afon.santo Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC, )
an Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSANTO COMP ANY, a Delaware
)
Corporation, and WASHINGTON GROUP )
INTERNATIONAL, INC., an Ohio
)
Corporation,
)
)
Defendants.
)

Case No. CV-2009-366

DEFENDANT MONSANTO
CO:M:P ANY'S MEMORANDUM IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

COMES NOW Defendant Monsanto Company (hereinafter "Monsanto"), by and through
counsel, and submits this Memorandum in Support of its Motion for Summary Judgment filed
herein. Monsanto's summary judgment motion and this memorandum are based upon the
pleadings, the Affidavit of Mitchell J. Hart, P.E. ("Hart Aff."), the Affidavit of James R. Smith
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("Smith Af:f. "), and the Affidavit of Randall C. Budge ("Budge Aff. ") filed herein.

I. INTRODUCTION
This action arises out of two separate business ventures. The first busii.1ess venture
involved a long-term ·written contract that began in 1993 between Monsanto and Defendant
Washington Group International, Inc. (herinafter "WGI"), pursuant to which WGI operates a
quartzite quarry (hereinafter "Quarry") located on property O\vned by P4 Production LLC, a
subsidiary of Monsanto (hereinafter "P4 Production"). As part of this contract, WGI mines,
processes and delivers sized quartzite from the Quarry to Monsanto's Soda Springs plant, which
is used in the manufacture of elemental phosphorus. WGI's operations at the Quarry produced
silica sand as a by-product that is not used by Monsanto and is stockpiled in the Quarry. Plaintiff
Silicon International Ore, LLC (hereinafter "SIO") was a new start-up business with a business
plan to further process and sell silica sand. Thus, more recently in 2000 SIO entered into a
written contract with WGI pursuant to which WGI provided silica sand to SIO for a royalty fee
per ton. Monsanto then amended its contract with WGI to allow WGI to sell silica sand to SIO
for a royalty and to allow SIO to operate in the Quarry. WGI elected not to re-new its expired
contract with SIO, which terminated year-end 2007, after which SIO ceased its operations and
removed its equipment from the Quarry. This suit was filed by SIO against both WGI and
Monsanto, alleging dan1ages for breach of contract.
There is no dispute that SIO has no signed, written contract with Monsanto. Despite the
clearly established, signed, written contracts between (1) Monsanto and WGI, and (2) WGI and
SIO, SIO alleges that Monsanto and SIO entered into an oral agreement with Monsanto to supply
silica sand to SIO from the Quarry for so long as it was mutually beneficial to both Monsanto and
DEFEJ'{DANT MONSA...NTO COlV!PANY'S MEMORA.Nl)UM IN SUPPORT OF MOTION FOR
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SIO. SIO's alleged oral agreement is based upon conversations with former Monsanto employee
Mitch Hart, who was an engineer with responsibilities to oversee safety an.d environmental
compliance at the Quarry, but who had no managerial or other authority to enter into contracts.
Monsanto contends that at no time did it enter into any contract with SIO, either oral or \Vritten,
ai.1d that it contracted only with WGI to operate the Quarry. Monsanto also contends that SIO's
right to the operate at the Quarry was based solely upon Monsanto's contract with WGI, and that
any communications between Monsanto and SIO were for the limited purpose of ensuring that
SIO, like all other Monsanto contractors and subcontractors accessing and operating within
property operated by Monsanto, fully complied with all safety and environmental laws, rules,
regulations and programs.

II. LEGALSTANDARD
Summary judgment is proper when "the pleadings, depositions, admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to m1y material fact and
that the moving party is entitled to a judgment as a matter oflaw." Idaho R. Civ. P. 56(c). "All
disputed facts are to be construed liberally in favor of the non-moving party, and all reasonable
inferences that can be drawn from the records are to be drawn in favor of the non-moving party."

Robert Comstock LLC v. Keybank Nat'! Assn., 142 Idaho 568, 130 P.3d 1106 (2006). Yet, to
withstand a motion for summary judgment, the opposing party's case must be anchored in
something more solid than speculation. A mere scintilla of evidence is insufficient to create a
genuine issue of material fact. Edwards v. Conchemco. Inc., 111 Idaho 851, 853 (Ct. App.
1986).
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III. COURSE OF PROCEEDINGS
SIO commenced this action by Complaint filed December 31, 2009 against Monsanto and
WGI, seeking damages for: (1) breach of contract (against Monsanto), (2) breach of the implied
covenant of good faith and fair dealing (against Monsai.1to ), (3) equitable estoppel (against
Monsanto), (4) quasi-estoppel (against Monsanto), (5) breach of the implied covenant of good
faith and fair dealing (against WGI), and (6) tortious interference with contract (against \VGI).
SIO's Complaint is based upon the alleged oral contract between Monsanto and SIO, and the
wTitten contract between WGI and SIO. Plaintiff's Complaint seeks to recover general,
compensatory, and consequential damages, in an amount to be proven at trial; or, alternatively, to
compel Monsanto to specifically perform the alleged oral agreement.

IV. STATEMENT OF UNDISPUTED FACTS
Monsanto submits that the following material facts are undisputed based upon the
pleadings, affidavits, and exhibits in the record, and entitle Monsanto to summary judgment as a
matter of law:

1.

Monsanto and WGI (then known as Conda Mining Inc.) entered into a Quartzite

Agreement dated march 10, 1993 ("First Quartzite Agreement") whereby Monsanto would
engage WGI to perform certain services, including (a) the mining, crushing, and screening of
quartzite, (b) the removal of overburden from quartzite reserves, and (c) the loading,
transporting, and unloading of quartzite. See Smith Aff. at 1'1! 4, 7; Exhibit 1 to Smith Aff. The
term of the First Quartzite Agreement was from January 1, 1993 to December 31, 2002. See
Exhibit 1 to Smith Aff. at 1 4(b ).
2.

In early 2000, Monsanto was contacted by SIO expressing an interest in acquiring
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the silica sand byproduct from the WGI operations at the Quarry. See Smith Aff. at ir 8. James

R Smith (the Purchasing Lead for Monsanto's Soda Springs phosphorus plant) traveled to Salt
Lake with a Monsai1to employee and John Rosenbaum (WGI's Operation Manager) and met with
SIO representatives to discuss SIO's proposal and business plan to market silica sand. See id.
3.

In March 2000, Monsanto entered into a standard Co:nfidentiality Agreement with

SIO to protect the confidentiality of information that could potentially become available to SIO
in conjunction with its potential operations on the Quarry property. See Smith Aff. at 113, 4;
Exhibit 6 to Smith Aff
4.

On May 3, 2000, Monsanto received a proposed draft contract that was prepared

and provided by SIO. See Smith Aff. at, 8; Exhibit 9 to Smith Aff. SI O's draft contract was
never signed. See Smith Aff. at, 8. No contract was entered into between Monsanto and SIO
because Monsanto decided not to enter into any contractual relationship with SIO. See id.
Instead, because Monsanto had a contract in place with WGI as described above to operate the
Quarry, Monsanto determined that SIO would need to contract with WGI to acquire silica sand
from the Quarry. See id.
5.

On November 29, 2000, Monsanto and WGI f/k/a Conda Mining Inc. entered into

an Addendwn to Quartzite Agreement ("Addendum Agreement"), which supplemented and
amended the provisions of the First Quartzite Agreement. See Smith Aff at,, 4, 7; Exhibit 2 to
Smith

Pursuant to the Addendwn Agreement: (a) WGI was allowed to construct, maintain,

and operate a silica sand processi..rig facility to be used solely to process and bag silica sand; (b)
WGI would in return pay a royalty to Monsanto per ton of finished silica sand product sold by
WGI to a third party; and (c) WGI anticipated entering into one or more contracts with SIO
DEFEl'{DANT MONSANTO COMPANY'S MEMORA...NulJM IN SUPPORT OF MOTION FOR
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relating to the silica sand processing facility and the sale of the processed silica sand. See
Exhibit 2 to Smith Aff.
6.

On December 1, 2000, WGI ai1d SIO entered into a Master Agreement providing

for WGI to supply silica sand to SIO ·with SIO to pay WGI a royalty fee per ton. See Smith Aff.
at 4!4! 4, 7; Exhibit 5 to Smith Aff. The term of the Master Agreement was from December 1,
2000 to December 1, 2005. See Exhibit 5 to Smith Aff. at 4! 11.
7.

On December 19, 2000, Monsanto (through its subsidiary P4 Production) entered

into a Confidentiality Agreement with SIO to protect the confidentiality of information. See
Smith Aff. at 4!4! 3, 4; Exhibit 6 to Smith Aff. Such Confidentiality Agreement was required of
SIO as an obligation under its Master Agreement with WGL See Exhibit 5 to Smith

at 4! 13;

Exhibits 2 and 4 to Smith Aff. at 4! 23(±).
8.

On September 24, 2001, Monsanto (through its subsidiary P4 Production) and

WGI entered into a new Quartzite Agreement ("Second Quartzite Agreement"), which
terminated and replaced the First Quartzite Agreement. See Smith Aff. at 114, 7; Exhibit 3 to
Smith Aff. The terms and conditions of the Second Quartzite Agreement significantly follow
and reflect the terms and conditions of the First Quartzite Agreement. See Exhibits 1 and 3 to
Smith Aff. The term of the Second Quartzite Agreement was from January 1, 2001 to December
31, 2007. See Exhibit 3 to Smith Aff. at 4! 3(b ).
9.

On March 1, 2002, Monsanto (through its subsidiary P4 Production) and WGI

entered into an Addendum to Quartzite Agreement ("Addendum to Second Quartzite
Agreement"), which supplemented and amended the provisions of the Second Quartzite
Agreement. See Smith Aff. at i/4! 4, 7; Exhibit 4 to Smith Aff. Pursuant to the Addendum to
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Second Quartzite Agreement (a) WGI was allowed to construct, maintain., and operate a silica
sand processing facility on behalf of SIO to be used solely to process ai1d bag silica sand; (b)
WGI would in return pay a royalty to Monsanto per ton of finished silica sand product sold by
SIO; and (c) WGI anticipated entering into one or more contracts with SIO relating to the silica
sand processing facility ai-1d the sale of the processed silica sand. See Exhibit 4 to Smith Aff.
10.

On September 1, 2003, Monsanto (through its subsidiary P4 Production) and

WGI entered into an Appendix A of the Addendum to Second Quartzite Agreement, which
established royalty payments that would be paid by WGI to Monsai1to. See Smith Aff. at ~fl 4, 7;
Exhibit 4 to Smith Aff.
11.

Sometime after entering into the December 1, 2000 Master Agreement with WGI,

SIO set up its operations at the Quarry and operated through 2007. See Smith Af:f.
operation appeared to be a part-time operation and sales did not grow as

at~

10. SIO's

sro anticipated in its

business plan, as evidenced by the small royalty payments Monsanto received from WGL See id.
12.

Monsanto never received any royalty or other payments from SIO. See id.

13.

On or about December 28, 2007, WGI elected to terminate its Master Agreement

with SIO. See Smith Aff.
14.

at~

11; Exhibit 7 to Smith Aff.

On April 17, 2008, Monsai1to confirmed with SIO that SIO must cease all mining

and bagging activities at the Quai-ry after April 29, 2008. See Exhibit 8 to Smith Aff.
15.

sro has completely dismantled its operations at the Quarry by removing all

buildings and equipment, etc. See Complaint at~ 32; Smith Aff.
16.

at~

13.

After SIO dismantled its operations at the Quarry, Monsanto has not operated any

silica sand processing business. See Smith Aff. at ir 14.
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V. ARGUMENT

A.

THE IS NO VVRITTEN CONTRACT BETWEEN SIO AND MONS •.:\NTO AND
ALLEGED ORAL CONTRACT IS BARRED BY THE STATUTE OF
FRAUDS.
Idaho's Uniform Commercial Code requires that contracts for the sale of goods for the

price of $500 or more must be in vvriting in order to be enforceable. See Idaho Code § 28-2201 ( 1) (stating that "a contract for the sale of goods for the price of $500 or more is not
enforceable by way of action or defense unless there is some vvriting sufficient to indicate that a
contract for sale has been made behveen the parties and signed by the party against whom
enforcement is sought .... "); HojJCos. v. Danner, 121 Idaho 39, 42, 822 P.2d 558, 561 (Idal10
Ct. App. 1991).

In this case, SIO alleges that Monsanto entered into an oral agreement to sell SIO silica
sand for agreed-upon royalty payments. Such alleged contract based upon an oral agreement is
subject to the UCC's statute of frauds and must be in writing and signed. The undisputed facts
establish that no vvritten contract exists into benveen Monsanto and SIO. Instead, the written
contract SIO entered into was with WGI. Although Monsanto was contacted by SIO expressing
an interest in acquiring silica sand from the WGI operations at the Quarry, Monsanto decided not
to enter into any contractual relationship with SIO due to the contract Monsanto already had in
place with WGL See Smith Aff.

at~

8; Hart Aff.

at~

4. Monsanto determined that if SIO

wanted to remove overburden material from the Quarry, improve the overburden material, and
sell the improved material to third parties it would need to contract with WGI, which SIO did.

See id.; Ha.rt Aff.

at~

4; Exhibit "5" to Smith Aff.

Additionally, although certain exceptions to the statute of frauds exist, none of the
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exceptions are applicable to this case. See Idaho Code§ 28-2-201(2, 3). Particularly, the
undisputed record demonstrates that SIO provided no ·writing in confirmation of any oral
agreement that was sufficient against SIO. Further, SIO did not make any royalty payments to
Monsanto, and SIO did not receive ai.1y silica sai.1d from Monsanto. See Smith Aff.
SIO only received silica sai.1d from WGL See id.

at~~

at~~

8-10.

8, 9; Ex.cli.ibit "5" to Smith Aff. Therefore.

no exceptions to the statute of frauds apply.
B.

NO ORAL CONTRACT EXISTS BECAUSE THE TERMS ALLEGED BY SIO
ARE VAGUE, INDEFINITE, A.ND UNCERTAIN.
Alternatively, even ifthe statute of frauds does not apply or if SIO could fall within an

exception, its Complaint must be dismissed because there is no enforceable oral contract. To be
enforceable and binding, an oral agreement must contain "all of the elements of a contract."
The undisputed facts clearly demonstrate that no oral contract exists as a matter of law
because the requisite elements of a contract are lacking. See Idaho Jury Instruction ("IDJI")
6.06.5. According to IDJ16.01.1, the elements of a contract are: (1) competent parties; (2) a
lawful purpose; (3) valid consideration; and (4) mutual agreement by all parties to all essential
tenns. "[A]ll parties to a contract must have understood and accepted all of the essential terms of
the contract. There is no contract unless all of the essential terms have been communicated to all
parties, understood by all parties, and accepted by all parties." IDJ16.05.1. There must be a
"meeting of the minds" as the terms of the contract at the time of formation, which "is evidenced
by a manifestation of intent to contract which takes the form of an offer and acceptance." EVCO
Sound & Elecs., Inc. v. Seaboard Sur. Co., 148 Idaho 357, 365; 223 P.3d 740, 748 (2009); see
Banyv. Pacific West Constt·., Inc., 140 Idaho 827, 831, 103 P.3d 440, 444 (2004). "A party
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cannot state an agreement to purchase goods on his

O'WTI

terms, and thereby unilaterally form a

contract." D.R. Curtis Co. v. Mason, 103 Idaho 476, 478, 649 P.2d 1232, 1234 (Ct. App. 1982).
SIO's Complaint demonstrates that the alleged oral agreement lacks sufficiently definite
terms. The complaint acknowledges unspecified quantities of material, unspecified locations at
the Quarry, unspecified royalty payments, and an unspecified and indefinite duration. See
Complaint at ~ 11. Therefore, any alleged oral agreement is not enforceable as a matter of law
because the material terms are vague and are not complete, definite, and certain.
The Idaho Supreme Court has stated that "[a]n agreement that is so vague, indefinite and
uncertain that the intent of the parties cannot be ascertained is unenforceable, and courts are left
with no choice but to leave the parties as they found them." Griffith v. Clear Lakes Trout Co.,

Inc., 143 Idaho 733, 737, 152 P.3d 604, 609 (2007) (citing Barnes v. Huck, 97 Idaho 173, 178,
540 P.2d 1352, 1357 (1975)). In addition, the Idaho Supreme Court has held that:
To be enforceable, a contract must provide a price or a means of determining the
price. If the parties provide a practicable, objective method of determining [the]
price of compensation, not leaving it to the future will of the parties themselves,
there is no such indefiniteness or uncertainty as will prevent the agreement from
being an enforceable contract. At the very least, the parties must specify in the
agreement a practicable method by which the price can be determined by the court
without any new expression by the parties themselves.

Bauchman-Kingston P 'ship, LP v. Haroldsen, 233 P.3d 18, 24 (2008) (internal citations and
quotations omitted) (emphasis added).
Even assuming that Monsanto and SIO entered into an oral agreement as alleged by SIO,
which they did not, the terms as alleged by SIO do not create an enforceable contract. Although
"only reasonable certainty is necessary before a contract will be given legal effect," Barnes, 97
Idaho at 178, 540 P.2d at 1357, SIO's own pleading in this case demonstrates that no certainty

DEFENDANT MONS.,\_,_~TO COMPAl•tY'S MEMORAl\1DUM IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT - PAGE IO

existed as to the alleged terms. For example, the alleged terms contain certain "agreed-upon"
quantities and royalty payments, and unspecified "designated locations on the Quarry premises."
Further, the alleged oral agreement contained no price for the material SIO was to
purchase from Monsanto, no means of determining the price, and no definite term. The terms as
alleged by SIO instead state that "SIO would pay Monsanto royalties in agreed-upon an1ounts,"
and that the alleged agreement would be indefinite in duration as long as "SIO provided
Monsanto with agreed-upon royalty payments." See Complaint at 1 11.
The tenns of the alleged oral agreement are undisputedly vague, indefinite and uncertain.
Therefore, no enforceable oral agreement exists as a matter oflaw.

C.

SIO HAS NO PROVABLE DAMAGES.
If SIO can demonstrate a legally enforceable contract, which Monsanto disputes exists,

SIO has incurred no recoverable damages. SIO's complaint alleges that it has sustained
significant damages in an a.mount to be proven at trial. However, SIO has not disclosed any
expert witness to assist the Court in calculating damages, and the deadline for disclosing such
expert has passed. Further, the tax returns and financial statements of SIO generated through
discovery undisputedly demonstrate that SIO did not generate a profit from its operations. See
Exhibit "1" to Budge Aff. SIO cannot prove an an1ount for damages.
SIO admitted in its interrogatory answers to Monsanto that SIO is not qualified to
calculate damages. See Exhibit "4" to Budge Aff., Responses to Interrogatory Nos. 4, 6. In its
response to Interrogatory No. 6, SIO stated that "SIO' s calculation of its damages is a matter for
expert examination and calculation, and SIO is not qualified to make that calculation." See id.
SIO must therefore rely on an expert witness to calculate damages. The Court set a deadline of
DEFE.Nl)ANT MONSANTO C01\1PANY'S MEMORANDUM LN" SUPPORT OF MOTION FOR
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one hlli1dred-tv1enty (120) days before trial (approximately Jai""lUlli) 3, 2011) for the disclosure of
expert witnesses. See Amended Order, Notice or Trial Setting and Initial Pretrial Order, dated
March 24, 2010,

at~

9. However, SIO has failed to disclose any expert witnesses in this case.

SIO therefore cannot prove dai""l1ages. See I.R.C.P. Rules 16(i) and 37(b); A1cKim v. Horner, 143
Idaho 568, 571, 149 P.3d 843, 846 (2006) (noting that "[e]xclusion of testimony based on late
disclosure is a sanction... , and is subject to an abuse of discretion review," and that "[u]pon
motion or on its own initiative, the district court may impose sanctions for failure to obey a
scheduling or pre-trial order."); Priest v. Landon, 135 Idaho 898, 900, 26 P.3d 1235, 1237 (Ct.
App. 2001).
Additionally, SIO can11ot claim a loss of profits and/or earnings because SIO did not
generate profits and/or earnings at any time during the seven years it was in business. To the
contrary, SIO's tax returns establish that it operated at a significant loss every year ofbenveen
$88,000 to $124,000. See Exhibit "1" to Budge Aff. The Idaho Supreme Court has held that "in
cases of 'tortious interference with an established business that damages for loss of anticipated
earnings or profits must be shOV\'Il with reasonable certainty.' The purpose of the 'reasonable
certainty' rule is to avoid making compensatory damages awards for lost profits which are
fabricated or based on mere conjecture or speculation." Nora v. Safeco Ins. Co., 99 Idaho 60, 63,
577 P.2d 347, 350 (1978) (quoting Jolley v. Puregro Co., 94 Idaho 702, 706, 496 P.2d 939, 943
(1972)). The Court has also held that "[c]ompensatory damages for lost profits and future
earnings must be shown with a reasonable certainty." Todd v. Sullivan Const?·. LLC, 146 Idaho
118, 122, 191P.3d196, 200 (2008) (quoting Inland Group Cos., 133 Idaho at 257, 985 P.2d at
682). The Court stated that "[r]easonable certainty requires neither absolute assurance nor
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mathematical exactitude; rather, the evidence need only be sufficient to remove the existence of
dan1ages from the realm of speculation." See id. (quoting Griffith v. Clear Lakes Trout Co., Inc.,
143 Idaho 733, 740, 152 P.3d 604, 611 (2007)).
The undisputed evidence in the record demonstrates that SIO cannot show that it was
damaged as a result of the termination of any alleged oral agreement. SIO has not disclosed any
expert witnesses, and any disclosure at this point would be a failure to obey the Court's
scheduling order. SIO did not have any profits or earnings from which to claim damages, and
cannot show any damages with reasonable certainty. Any such damages would instead be
subject to speculation. Monsanto is entitled to judgment as a matter of law.

D.

SIO DID NOT HA VE PROPER AUTHORITY OR CORPORATE STATUS TO
FILE THIS ACTION.
The record indicates that SIO was administratively dissolved on May 6, 2009. See

Exhibit "2" to Budge A.ff. SIO was therefore not authorized to transact business in the state of
Idaho as of that date. See id. SIO filed its Complaint on December 31, 2009. Idaho statutory
law prohibits SIO from filing the lawsuit in this matter.
Section 30-6-705(4) of the Idaho Code states that "[a] limited liability company
administratively dissolved continues its legal existence but may not carry on any business except
that necessary to wind up and liquidate its business and affairs under sections 30-6-702 and
30-6-708, Idal10 Code .... " Section 30-6-702 of the Idaho Code sets forth those activities an
administratively dissolved limited liability company may perform in winding up its activities.
Section 30-6-708 discusses the distribution of assets in discharging

ai1

admiriistratively dissolved

limited liability company's obligations to creditors as part of the winding up process.
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SI O's Complaint does not fall under the category of winding up its activities after
administrative dissolution. SIO's Complaint instead seeks an award of SIO's general,
compensatory, and consequential damages, as well as an alternative judgment ordering and
compelling Monsanto to specifically perform its obligations under the alleged agreement
between Monsanto and SIO. Tnerefore, SIO seeks damages that it can not show from a nonexistent agreement, and wants the Court to alternatively allow SIO to keep performing
operations, even though such operations were rn1profitable to SIO. Such requests are not actions
performed in the Vvinding up and liquidating of business activities.

In addition, although SIO was administratively dissolved as an Idaho limited liability
company as of the filing of its lawsuit, SIO was at the time a Utah limited liability company.
See Exhibit "3" to Budge Aff. SIO therefore would have qualified as a "foreign limited liability

company." See Idaho Code § 30-6-102(8). However, section 30-6-808 of the Idaho Code states
that "[a] foreign limited liability company transacting business in this state may not maintain an
action or proceeding in this state unless it has a certificate of authority to transact business in this
state." At the time SIO filed its Complaint in this matter, it did not have a certificate of authority
to transact business in Idaho.
SIO is not prosecuting this action as part of the process of winding up its activities and
liquidating its business and affairs. See Idaho Code§ 30-6-705(4). SIO did not have a certificate
of authority to transact business in Idaho. SIO did not have proper authority or legal status to file
its Complaint in this matter which further requires dismissal.

E.

ATTORNEY FEES.
Monsanto's A11swer requested an award of attorney's fees.and costs against SIO pursuai-it
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to sections 12-120 and 12-121, Idaho Code. If Monsanto's summary judgment motion is
granted, attorney fees and costs should be awarded to Monsanto as the prevailing party as a
matter oflaw. The exact amount of Monsanto's claim for attorney fees and costs is reserved and
will be separately presented and pursued once the issues presented on summary judgment have
been finally determined by the Court.

VI. CONCLUSION
For the foregoing reasons, Monsanto requests that the Court enter summary judgment in
its favor as a matter of law declaring that (1) no contract existed benveen Monsanto and SIO in
this matter; (2) SIO's action is barred by the statute of frauds; (3) any alleged oral agreement is
unenforceable because the terms of the alleged oral agreement are vague, indefinite, and
uncertain, and do not provide a price or a means of determining a price; (4) SIO has no provable
damages and cannot show any damages with reasonable certainty; and (5) SIO did not have the
proper authority or legal status to file this action.
Respectfully submitted.
DATED this 24 1h day of January, 2011.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
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CERTIFICATE OF SERVICE
I IIBREBY CERTIFY that on this 24th day of January, 2011, I served a true and complete
copy of the foregoing document in the manner indicated upon the following:

David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W. Center Street, Ste 2000
Pocatello, Idaho 83204-0817

[x ]
[ ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Fax

BarryN. Johnson
Daniel K. Brough
Bennett Tueller Johnson & Deere
3165 East Millrock Drive, Ste 500
Salt Lake City, Utah 84121

[x ]
[ ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Fax

Eugene A. Ritti
Hawley Troxell Ennis & Hawley
877 Main Street, Ste 1000
Boise, Idaho 83 702

[x ]
[ ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Fax
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Randall C. Budge, ISB No. 1949
W. Marcus W. Nye, ISB No. 1629
Mark A Shaffer, ISB No. 7559
RACINt, OLSON, NYE, BUDGE &
BAILEY, CHARTERED
P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
Telephone: 208-232-6101
Facsimile: 208-232-6109
Email: rcbtaTacinelmv.net

1
.1-•u{\1
.'"
•

1 L1'

,s.·
·;. ,."\.,'

""i

25 HJ'1
~ '1
10 16

Attorneys for Defendant _Monsanto Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN At"JD FOR THE COUNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC, )
an Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSANTO COMP ANY, a Delaware
)
Corporation, and WASHING TON GROUP )
INTERNATIONAL, INC., an Ohio
)
Corporation,
)
)
Defendants.
)

STATE OF IDAHO

)

COUNTY OF BANNOCK

)

Case No. CV-2009-366

AFFIDAVIT OF RANDALL C. BUDGE

: SS

RANDALL C. BUDGE, being first duly s1vorn under oath deposes and states as follows:
1.

That I am now and was at all times mentioned herein in duly-licensed attorney in

good standing under the laws of the State ofldaho, holding Idaho State Bar License No. 1949
and member of the firm Racine, Olson, Nye, Budge & Bailey, Chartered, attorneys ofrecord for
AFFIDAVIT OF RANDALL C. BUDGE - PAGE 1

Plaintiffs.
2.

Attached hereto as Exhibit "1" are true and correct copies of the front pages of the

tax retlliJJ.s and financial statements of Plaintiff Silicon International Ore, LLC (hereinafter
"SIO'') for the years 2001, 2002, 2003, 2004, 2005, a_rid 2006. Such tax returns and financial
statements were produced by the Southeast Idaho Council of Governments as part of the
discovery process. SI O's 2007 tax return has been requested by not yet produced by SIO.
3.

Attached hereto as Exhibit "2" is a true and correct copy of the Certificate of

Administrative Action of Silicon International Ore, LLC obtained from the Office of the
Secretary of State for the state of Idaho.
Attached hereto as Exhibit "3" is a true and correct copy of SI O's status as a Utah

4.

limited liability company obtained from the online "Business Search" function of the Utah
Division of Corporations and Commercial Code.
5.

Attached hereto as Exhibit "4" is a true and correct copy of SI O's Responses to

Monsanto's First Interrogatories and Requests for Production of Documents.
FURTHER YOlJR AFFIANT SA YETH NAUGHT.
DATED this 24th day of January, 2011.

SlJBSCRIBED AND SWORN TO before me this 24th day of January, 2011.
t~";"';;~.fpj:~~~~t;;;~.;:.

i

ROBIN ROEBUCK

·1

<f

NOTARY PUBLIC
STATE OF IDAHO

j

$

$

"!"~~·r-.r.-1,,~f.·1-':M'"°H·,."fo:f:~+

NOTARY PUBLIC FOR IDAHO,
Residing at Pocatello.
My Commission Expires 8118/2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t.cl-iis 24th day of January, 2011, I served a true and complete
copy of the foregoing document in the manner indicated upon the following:
David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W. Center Street, Ste 2000
Pocatello, Idaho 83204-0817

[x J
[ ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Fax

Barry N. Johnson
Daniel K. Brough
Bennett Tueller Johnson & Deere
3165 East Millrock Drive, Ste 500
Salt Lake City, Utah 84121

[x ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail

[ ]

Fax

[x ]
[ ]
[ ]
[ ]

U.S. Mail/Postage Prepaid
Hand Deli very
Overnight Mail
Fax

Eugene A. Ritti
Hawley Troxell Ennis & Hawley
877 Main Street, Ste 1000
Boise, Idaho 83702
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1-, ,~JCESSlt'1G

B

01

2001

See seoar ale ins true lfons

Name of partnership

0

service

t.Jumber, street, and room or suite no If a P 0

82-0509928
E

bor., see page 1 J of !he instructions

Business

~ode

number

Cily

01

Dale business. s!erted

S/»L T LA.KE CITY

Checf: applicable boxes· (!)

Initial relurn

2/26/1999
Stale
UT

\own

(2)

Final return

ZIP code
8L1121
1'1ame change

(4)

F

Total as~e\s (see- page 14)

s.

73"1 632

Address change

(S)DAmendec 1elurn

H Ched accounling melhod
1

Employer idenlifica!ion numb!:r

3636 fv1CU\lt'1 lv10Utff!\IN CIRCLE

327900
G

OMB l<Jo 1$45-0099

nnd eriding

& SALES SILICOt~ INTERN/~ TIONl»L ORE LLC

Principal produci

SIL!CIA

c

~

~

F 01 calendar year 200 ! . or lax y:;ai be9mnlri9

(1)0Cash
(2)
Accrual
(3)00ther (specify)
Number of Schedules K-1 Allach one for each person who was a parlner al any lime during \he lax year

,..,_ - - - - - - - - Jlo>2

Caution Include only \rade or business income and expenses on lines 1a lhrough 22 below See the inslruclions for more informa\ion

1a Gross receipls or sales
b Less returns and allowances

1a

1,214
0

ib

•

~1c

1,214

2
3
4
5

1, 187

6

0
0
0

m

4
5

e

6

Cost of goods sold (Schedule P.,, line B)
Gross profit Subtract line 2 from line 1c
Ordinary income (loss) from other parlnerships, estates. and trusts (allach schedule)
Net farm profit (loss) (attach Schedule F (Form 10'10))
f'Jet gain (loss) from Form 4797, Part II, line 18

7

Olher income (loss) (allach schedule)

7

0

B

Total income (loss) Combine iines 3 through 7

B

27

9

Salaries and wages (other \han to partners) (less ernplo11menl credits)
Guaranteed payments to partners
Repairs and rnainlenance
Bad debls
Ren I
Taxes and licenses
Interest

9

22,250
0
857
0
6,089
1,893
26, 173

n
c
o

2

3

0
e

10
11

d

12
13

LI

c

0

n
s

27

10
11
12
13
14
15

14
15
16a
b
17
18
19

Depreciation (if required, attach Form <'.1562)
Less depreciation reporied on Schedule A and elsewhere on relurn
Deple\ion (Do nol deduct oil and gas depletion )
P,e\irernen\ plans, elc
Employee benefit programs

20

O\her deduc\ions (attach schedule)

20

38,372

21

Toi al deductions Add lhe amounts shown in the far right column for lines 9 through 20

21

107,50'1

22

Ordinary income (loss) lrom trade or business activities. Subtract line 21 frc•m I ine 8

22

-107,477

Sign
Here

_iJarer's

Use Only

1,9'17 ?~~?,
,._1_6_a-+----------f"·
0 J16c
'--1_6_b_,__________
- - - + - - - - - - -1,-947
-17
0
18
0
19

Under pennllie;; of periury. I declar~ tha! l have examined this 1durn. induding accompanying schedules and slalcmenls. and lo the best of my Lnowledge:
and belief, iii!; tru~. corr-=cl. and comple\e. Dedarat1on of preparer \olhe1 than 9cnernl partner or limited iiability company member) is based on al!
informaiion of which prepMer has any l-;now!-:dge
t..~Cj' the !KS 01~cus:$ !his relurn
with the p1epare1 shown below

~

:;,1gnalu1 e 01 g«•e•oi patine• o• luTHkd UobHHy company men>bot

~

(see instr.}?

OYes

ONo

ale

Firm·s name (01 yours
if seH-;,mployed)
c;;ddress. ;:;nd Z!P code

For Paperwork Reduction Act t·~otice, see separate instru:lions

fHT!\:

SICOG0806

Siiicon International Ore

164,116 !
0

!

i,214

I

Other

Total Sales

l

270.573

I

164,116

I

270,s73

!

310,682

o!

746,585

Di

0

I

746,585

310,682

Less Cost of Goods Sold

I

Materials

24,613
64,247 !
49,372 !

31,259
se,25s I
79,740 '
42,4:t.5 I

35,960 i
57,E3s i
80,076 i
s1,s?1 I
Di

92,538

i--------·-----------~--------'-----'----'----'----_:._--J

Labor
Delivery

Overhead
Other
Total Cost of Goods Sold

o i
481 I
o I
DI

i

1,1s7

I

22,142

oj

I
I

160,374

oj

I
I

211,672

22s,441

1

lso,340
209,669

n5,n7
0
s9a,67s

I

Operating Expens;es
Salaries and wages

22,2.SD

Employee benefits

9,923

I

Payroll taxes

1,758

!

Rent

6.089

Utilities
Repair5 and rnaifltenance

i

286

2,177

i

Insurance
Travel
Telephone
Postage

Office

14,320

!

4,879 i
502 !
705

0 !

Marketing/promotion

0

Prufessional fees

oi
ol

D!

ol

22,250
9,9Z3
1,758

ol

i

4,800

1,034

I

1,300

334

I

16,173

I

16,149

671
s,049

i
I

3,101
4,543

4s1

I

53"1

I

2,062

1,631

I

4,685

I
oi

i

480

Di

1,955

500 1.

245

Of

oi

D!

4,8DO

1,356

Advertising
Ucenses and Permits

ol
ol

l

!
oi

4,874

i
01

4,027

Di
5,159

42,998

I

6,su I

24,903

i

4,177

i

18,648

o;

Di

0
480

2,197

3,574 \

4,319

I

oi
90 I

2,511

ol
112 I

oi
Bo

20,563

I

1,407

01

90

227

j

21,47s
35

i

1,720
4S,386
185

4,991

I
I

Supplies

48,668
1,372

Testing

2,423

Training and development

832

463

Miscellaneous
Discounts

Other
Total Operating Expenses

0
105,273 I

!

11.,994
167,613
19,376
4,809
1.,736

L7,233

96,764

l4,914

Interest income ( ex_pense)

ll.,164)

Other income (expense)
Total Nonoperating lncome (Expense)

I Income
- -Taxes
- - - - - - _ _ . - - - -0 - -0'l
I

I

~(
c 6/,; I -;1)
. .·
I

/ z7

0

:;:J
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Form

, and ending

For calendar year 2003, or tax year beginning

Department or !he Treasury

"'

Internal R!!venue Service

A

n1vE I-Jo 1 S<!'.-OoqR

U.S. Return of Partnership Income

Principal business activity

'ROCESSING & SALES
B Principal product or servic~
S!LICLA
c Business code number

Use the
IRS
label.
otherwise,
print
nr type.

See seoarate -instructions.- -

327900

UT

SALT LAKE CITY

G Check applicable boi:es:

2003

-- --- ------- -- --

Name of partnership
SILICON INTERNATIOr~AL ORE LLC
/Number, streel. and room or suite n:i. If a P.O. box, see page 1L oi the insrruciions.
3636 MCLAIN MOUl\fT AIN CIRCLE
Stale
City or town
ZIP code

(i}Dlnitial return

(2)0Final return

D Employer identification

82-0509928
E Da \e business started

2i26/i 999
F Total assets (see page
of the instructions)

s;

84121

(3)0Name change

(4)0Address ch2nge

i1)0Cash
(2)0Accrual
(3)LJOther (specify)
"""
Number of Schedules K-1. Attach one for each person who was a partner al any time during the tax year Ii>-

922.836!
(5)0Amended retui

H Check accounting method

____ _________________ _

Caution: Include only trade or business income and expenses on lines 1a through 22 below. See the mstruciions for more information.

3
4
5
6

Cost of goods sold (Schedule A, line 8)
Gross profit. Subtracl line 2 from line 1 c
Ordinary income (loss) from other partnerships, estates, and trusts (attach schedule)
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Form 4797, Pari II, line 18

2
3
4
5
6

7

Other income (loss) (attach schedule)

7

2

"'
E
0
"
.E

8 -·Total income loss . Combine lines 3 throuqh 7

8

9

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments to partners
11
Repairs and maintenance
12
Bad debts
13
Rent
14
Taxes and licenses
15 Interest
16 a Depreciation (if required, attach Form 4562)
b Less depreciation reported on Schedule A and elsewhere on return
17
Depletion (Do not deduct oil and gas depletion.)
18
Retirement plans, etc.
19 Employee benefit programs

9
10

1O

14,010

11

12

18
19

20

Other deductions (attach schedule)

20

39.479

21

Total deductions. Add the amounts shown in the far riahl column for lines 9 throuoh 20

21

196,771

22

-124,607

22

Ordina

income loss from trade or business activities. Subtrac\ line 21 from line 8

Under penalties oi perjury, ! declare lha\

Sign
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J

have examined !his retum, including accompanying schedules and stalem:mls, anc- lo the bes[ of my knowledge

and belief. i! is lru-=. corre:::l, and complete. Dedarahon of preparer (oiher than general partner or !imiled liability company member) ls based on all
in!ormahon of which preparer ha"$

any knowledge

reparer's

Use Only

lv'iay the IRS discuss !his return wi
the preparer shown belov.'

inslruciions)?

Preoarer's
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1

72, 164
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if sell-ernployedl.
address. and ZIP :::ode

Check II
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I
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I ...
y

SUE .ANN SULLIVAN, CPA. PC
P 0. BOX 711791
SALT LAKE CfTY

For PapeniYork Reduction Ac\ Notice, see separate instru::tions.
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:::.1_,__
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I ::1r..i
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I

I ZIP CDde
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BJi-944-1251
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Form

OMB No. 1545--0099

U.S. Return of Partnership Income
For calendar year 2004, or tax year beginning

Departmanf of the Treasury
Internal Revenue Service
A Principal business activity

PROCESSING & SALES
SILICIA
C BusinesG code number

2004

---------------·
.

Use the

IRS

SILICON INTERNATIONAL ORE Li_C

D Employer lderi!ffication no.
82-0509928

Numner, streat, and room or suite no. If a P.C. bar-. see page 14 of the instructions.

E Dale business siartoo

other-

3636 MCLAIN MOUNTAIN CIRCLE

wise,

City or town

2/26/1999

print
or type. SALT LAKE CITY

327900

, and ending

""
Nam£ of partnership

label.

B Principal produci or service

-------------·

See separate Instructions.

Initial return

(1)

G Check applicable boxes:

(1)

H Check a=unting method:

Final return

(2)

D eash

(3)

0

State

ZIP code

F T oial assets (see page 14
of the instructions)

UT

84i21

$

Name change 14)

0

Address change

0

[RJ

989,5321
(5)

Amended return

!lo- ------· -------- -------- _

(2)
Accrual
(3)
Other(specify)
I Number of Schedules K- i Attach one for each person who was a partner al any time during lhe tax year

Caution: Include only trade or business income and expenses on lines 1a through 22 below. See the instructions for more information.

1a

1 a Gross receipts or sales

310,769
2,881

1b

b Less returns and allowances

~

307 888

3
4
5
6

Cost of goods sold (Schedule A, line 8)
Gross profit Subtract line 2 from line 1c
Ordinary income (loss) from other partnerships, estates, and trusts (attach schedule)
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Fann 4797, Part II, line 17

2
3
4

213,834
94,054
0

5

DI

6

0

7

Other income (loss) (attach statement)

7

0

8

Total Income (loss). Combine lines 3 throuah 7

8

94,054

9

10
1i
12
13
14
15
16 a
b
17
18
i9

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments to partners
Repairs and maintenance
Bad debts
Rent
Taxes and licenses
Interest
·1 '\6~
Depreciation (if required, attach Form 4562)
Less depreciation reported on Schedule A and elsewhere on return
16b
Depletion (Do not deduct oil and gas depletion.)
Retirement plans, etc.
Employee benefit programs

9
10
11
12

0
0
i 5.088
0
4,800
112
48,728

lJ
:::i

20

Other deductions (attach statemen()

20

8

21

Total deductions. Add the amounis shown in the far riqht column for lines 9 throuoh 20

21

22

Ordinary business income (loss\, Subtract line 21 from line 8

22

2
(j)

~

.f

~

~

£
2

~0

-;;;"

.t:

:;
"'

0

"""'

"'
ro

~

l
~

.g
u
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14
15

I

106.20;1
0

•

16c

106.207
0
0

17
18
19

ol
29.255

I

204.1901

-110, 136

Under penallies of perjury, I dedare that I have axaminoo this return. inclJding accompanying schedules and statements. and to the best of my knowleoge
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Form

OMB

U.S. Return of Partnership Income

...

G Check applicable boxes:
H

(1}

Check a=unting method:

D Initial return
(1) D Cash

(2)

1545-i:l009

2005

For calendar year 2005, or tax year beginning _____________ , ending
-~------------See seoarate instructions .
Name of partnership
A Principal business acfivity
Use the
SILICON INTERNATIONAL ORE LLC
PROCESSING & SALE IRS
Number, street, and room or sutte no. If a PD. box, see the Instructions.
B Principal produc:i or service label.
Other3636 MCLAIN MOUNT AtN CIRCLE
srUCIA
wise,
State
ZIP code
City or town
C Business code number
print
or type. SALT LAKE CITY
UT
84121
327900
Department ot the Treasury
Internal Revenue SeMce

No.

D Employer ldenflficatlon no.

82-0509928
E Date business s<..arted

2J26/1 g9::i
F Total assats (see thB
instrucilons)
1.036, 1g1 I

$

LJ Final return (3) D Name change (4) D Address change (5) D Arnendep return
(2) [KJ Accrual
(3) D Other (specify) Ii>- _______ ... _______________ ._._ •.

Number of Schedules K-1. Attach one for each person who was a partner at any time during the

tax year

Iii------------------------------?.

Caution. include only trade or business income and expenses on fines 1a through 22 below. See the instructions for more information.

ia Gross receipts or sales
b Less returns and allowances

E

2
3
4

.E

5

Q)

8

6

ia

345,033

1b

0

1c

345''033

-

2
3
4
5
6

Cost of goods sold (Schedule A, line 8)
Gross profit. Subtract line 2 from line 1c
Ordinary income (loss) from other partnerships, estates, and trusts (attach statement)
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Forni 4797, Part II, line 17 (attach Fof111 4797)

222'..609
122;424
..'

0
0
0

.
!".~••

7

other income (loss) (attach statement)

7

0

·o.
8

8

Total income (loss). Combine lines 3 through 7

1z2;424
'.-'j.,

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments to partners
Repairs and maintenance
Bad debts
Rent
Taxes and licenses
(.)
Interest
.f; 15
.c:::
"' 16a Depreciation (if required, attach Form 4562)
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"' b Less depreciation reported on Schedule A and elsewhere on return 16b
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Other deductions (attach statement)
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Total deductions. Add the amounts shown in the far right column for lines 9 through 20
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220;022
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Ordinary business incorM (loss). Subtract line 21 from line 8
-97~598
Under penalties al perjury. I declare that I have examined lhis return. inauding accompanying Sv"hedules and stalemBn!s, and lo !h5 b<>-Sl of my rJ>owledge
and belief, II is true. correc:.. and complete. Declaration of preparer (other than general par'U1er or limited liability company member) is based on all
infonnation of whr::;h preparer has any knowl,edge.
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1065

Farm

Department of the Treasury
lrrtamal ReveruJe Servt:::a

A Principal bUSlness activity

OMS Na. 1545-0099

U.S. Return of Partnership Income
For caientlaryear 2006, or m year beginning
------------- , ending ·------11.------See s..oarate insrructions.

"'

Employer idenfllicalion nc.

SILICON INTERNATIONAL ORE LLC

82-0509928

Number, street. and mom or suite nc. if a F.0, oox., see tne instruct1on6.

E Dare business Slarted

3636 MCLAIN MOUNTAIN CIRCLE

C Business code number

wise,

327900

print
or type. SALT LAKE CITY

G Check applicable boxes: (1)

!D

Name of partnership

Use the

PROCESSING & SALi IRS
B Principal product or servir:;<; label.
otherSILICIA

City or town

0

H Check a=unfing rrelhod:

~©06

Initial return
(1)

(2)

0 Cash

D Final return
(2)

(3)

2126/1999
Stale

ZIP coae

F Tmal asseis (see the
ilb"truclions)

UT

84121

$

D Name change (4) 0

@ .A=-ual

(3)

0

Address change

Olher (specify)

1,272.6351
(5)

0

Amended return

I>- ________________ ._-------- ____ _

Number of Schedules K-1. Attach one for each person who was a partner at any time during the tru: ye
Check if Schedule M-3 required (atiach Schedule M-3)

Caution. Include only trade or business income and expenses on fines 1a through 22 below. See the instructions for more informatic

1a
1b

ia Gross receipts or sales

363,2171

2
3

226,442
136,775

s

Cost of goods sold (Schedule A, line 8)
Gross profit Subtract line 2 from line 1c
Ordinary income (loss) from other partnerships, estates, and trusts (attach statement) .
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Form 4797, Part II, line i7 (attach Fc;'1TI 4797)

7

Other income (loss) (attach statement)

7

8

Total income floss}. Combine lines 3 mrough 7

8

9

18
19

Salaries and wages (o1her than to partners) (less employment credrts)
Guaranteed payrnenis to partners
Repairs and maintenance
Bad debts
Rent
Taxes and licenses
Interest
( 1sa
Depreciation (ff required, attach Form 4562)
Less depreciation reported on Schedule A and elsewhere on reb.J 16b
Depleiion (Do not deduct oil and gas depletion.)
Retirement plans, eir::.
Employee benefit programs

20

Other deductions (attach statement)

2
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E 3
0
4
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12
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71 175
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15

I
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i6c
17
18
19

107,318
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0
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D

2i
22

Total deductions. Add the amounts shown in the far right column for lines 9 through 20
Ordinary business Income (loss). Sub\ract line 21 frorr. line B

23

Credit for federal telephone excise tax paid (attach Form 8913) .

I

I 21

245,336
-108,561
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231
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CERTIFICATE OF ADMINISTRATIVE ACTION
OF
SILICON INTERNATIONAL ORE, LLC

File Number W 8119

I, BEN YSURSA, Secretary of State of the State of Idaho, hereby certify that I am
the custodian of the corporation records of this State.

I FURTHER CERTIFY That the record of this office show that the above-named
limited liability company was organized under the laws of Idaho on 24 February 1999.

I FURTHER CERTIFY That administrative action was taken on May 6, 2009, for
failure to comply with annual requirements, and that said limited liability company is not
now and has not been authorized to transact business as a subsisting limited liability
company in the State of Idaho since the date of administrative action.

Dated : September 20, 2010

·SECRETARY OF STATE

"", \

, . (\ , ' I
I \/J/ .[U\ ; /l·:,.
:•'-1.J.-

.,_·.:.)"i,J' I\._.\Dt1r-))
/
By "'~
.
1

!

'

Exhibit 3

:RNATIONAL ORE, LLC - Utah Bu

Entity Details: SILIC

3earch - Utah.g... Page 1 of 1

Utah Business Search - Details
SILICON INTERNJfflONAL ORE, LLC
Entity Number: 2070788-0161
Company Type: LLC

Foreign

Address: 3636 MCLAIN MT CIR Sali Lake City UT 84121
State of Origin: ID
Registered Agent: ROBERT SULLIVAN
Registered Agent Address:
3636 MCLAIN MTN CIR Salt Lake City UT 84121

Status
Status: Expired

as of 0110512010

Status Description: Failure to File Renewal
Employment Verification: Not Registered with Verify Utah

History
Registration Date: 09/14/1999
Last Renewed: 08/07/2007

Additional information
NAICS Code: 9999 NAICS Title: 9999-Nonclassifiable Establishment

https://secure.utah.gov /bes/action/details?entity=2070788-0161

1120/2011

Exhibit

David P. Gardner (Idaho Bar No. 5350)
MOFFATT THOM.AS BARRETT ROCK & FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-0817
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
Email: dpg@moffatt.com
Barry N. Johnson (Utah Bar No. 6255)
Daniel K. Brough (Utah Bar No. 10283)
Pro Hae Vice Admission Pending
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, Utah 84121
Telephone: (801) 438-2000
Facsimile: (801) 438-2050
Email: bjohnson@btjd.com, dbrough@btid.com

Attorneys for Plaintiff Silicon International Ore, LLC
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF CARIBOU

*******
SILICON INTER.NATIONAL ORE, LLC,
an Idaho limited liability compa..r1y,
Plaintiff,
vs.
MONSANTO COMP ANY, a Delaware
corporation; and WASKTNGTON GROUP
INTERNATIONAL, INC., an Ohio
corporation;
Defendants.

)
)
)
)
)
)
)

PLAINTIFF'S RESPONSES TO
DEFENDANT MONSANTO
COMP ANY'S FJRST
INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUlV[ENTS

)
)

)

Case No. CV-2009-0000366

)
)

Judge .Mitchell W Brown

)
)

*******

Plaintiff Silicon International Ore, LLC ("SIO"), by and through counsel, hereby
responds to the First Interrogatories (the "Interrogatories" and each an "Interrogatory") and
Requests for Production of Documents (the "Requests for Production" and each a "Request for
Production") issued by Defendant Monsanto Company ("Monsanto"). The Interrogatories and
Requests for Production are referred to collectively herein as "Discovery Requests" and
sometimes individually as a "Discovery Request."
GENERAL OBJECTIONS
GENERAL OBJECTION NO. 1: SIO objects to each and every Discovery Request to
the.extent that Monsanto attempts to impose requirements or obligations beyond those imposed
by the Idaho Rules of Civil Procedure.
GENERAL OBJECTION NO. 2: SIO objects to each and every Discovery Request to
the extent that Monsanto seeks information protected by the attorney-client privilege,
information protected by the work product doctrine, or trial preparation materials protected under
the Idaho Rules of Civil Procedure or UiJ.der any other valid doctrine or privilege.
GENERAL OBJECTION NO. 3: SIO objects to each and every Discovery Request to
the extent that Monsanto seeks information that is irrelevant to the subject matter of this lawsuit
and is not reasonably calculated to lead to the discovery of admissible evidence.
GENERAL OBJECTION NO. 4: SIO objects to each and every Discovery Request to
the extent that it is overly broad or unduly burdensome arid oppressive such that the burden or
expense of the proposed discovery outweighs its likely benefit.

2

GENERAL OBJECTION NO. 5: SIO objects to each and every Discovery Request to

the extent it is ambiguous and too vague to adequately apprise SIO of what information is being
sought or to permit SIO to furnish such information with reasonable effort.
GENERAL OBJECTION NO. 6: SIO objects to each and every Discovery Request to

the extent it purports to impose a burden of disclosing information not readily available to SIO
and/or equally available to Monsanto,
GENERAL OBJECTION NO. 7: SIO objects to each and every Discovery Request to
the extent it requires SIO to render a legal conclusion or to interpret the meaning of a statute.
GENERAL OBJECTION NO. 8: SJO objects to each and every Discovery Request to
the extent it requires SIO to disclose "all evidence" or "a11 documents," or utilize similar allencompassing phrases. Discovery in this matter is ongoing, and SIO may yet discover additional
evidence supporting its defenses. An admission of evidence or lack of evidence should be
construed as an admission only as of the date of these Responses.
GEl\1ERAL OBJECTION NO. 9: SIO objects to each and every Discovery Request to
the e:;...'tent it requests information that constitutes expert testimony,
GEJ\1ERAL OBJECTION NO. 10: SIO objects to each and every Discovery Request to
the extent that Monsanto demands responses within fifteen days of service rather than in
accordance with the deadHnes set forth in the Idaho Rules of Civil Procedure,
GENERAL OBJECTION NO. 11: Subject to and without waiving the foregoing
objections and reservations, which are incorporated into SIO's specific responses as if set forth at

------------------·-----------------

length therein, the follovving answers are provided based upon review of matters to date. SIO
reserves the right to supplement its answers if ax:id when additional information is obtained.
RESPONSES TO INTERROGATORIES

INTERROGATORY NO. l; Please set forth the name, address and phone number of each
person who is providing the tnformation to answer each respective interrogatory.
RESPONSE: Bob Su11ivan, Todd Sullivan, Tim Sullivan, Delane Sullivan, Sue Sullivan, and
counsel for SIO. Because all of those individuals are affiliated with SIO, they can be reached
care of SIO' s counsel, Bennett Tueller Johnson & Deere 3165 East Millrock Drive, Suite 500,
Salt Lake City, Utah, 84121, tel. (801) 43&-2000.

INTERROGATORY NO. 2: State the name, address and telephone number of each and every
person who has any knowledge of facts relating to the liability or damage issues of your claims.
RESPONSE: SIO objects to Interrogatory No. 2 on the ground that discovery is continuing, and

SIO bas not yet identified each and every person that possesses knowledge of facts relating to
Monsanto's liability or SIO's resulta...n.t damages. To the extent that SIO responds to
Interrogatory No. 2, SIO reserves the right to amend and/or supplement its response as necessary
to name additional persons. SIO further objects to IntetTogatory No. 2 on the ground that the
phrase "any knowledge of facts relating to" is vague and ambiguous. Nevertheless, subject to
and without waiving any of the foregoing objections, including the General Objections, SIO
responds in good faith to Interrogatory No, 2 as follows:
As of the date of these responses, SIO is aware that the follovring individuals have
knowledge of facts relatiI1g to its claims:
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1.

Bob Sullivan-c/o Bew1ett Tueller Johnson & Deere, 3165 East Miilrock Drive,

Suite 500, Salt Lake City, Uta..\ 84121, tel. (801) 438-2000.
2.

Todd Sullivan-c/o Bennett Tueller Jol.1nson & Deere, 3165 East J\1illrock Drive,

Suite 500, Salt Lake City, Utah, 84121, tel. (801) 438-2000.
3.

Tim Sullivan-do Bennett Tueller Johnson & Deere, 3165 East Millrock Drive,

Suite 500, Salt Lake City, Utah, 84121, tel. (801) 438-2000.
4.

Delane Sullivan-c/o Bennett Tueller Johnson & Deere, 3165 East Millrock

Drive, Suite 500, Salt Lake City, Utah, 84121, tel. (801) 438-2000.
5.

Sue Sullivan--c/o Bennett Tueller Johnson & Deere, 3165 East lvfillrock Drive,

Suite 500, Salt Lake City, Utah, 84121, tel. (801) 438-2000.
6.

Andrew Rudd-c/o Bennett Tueller Johnson & Deere, 3165 East Millrock Drive,

Suite 500, Salt Lake City, Utah, 84121, tel. (801) 438-2000.
7.

Jim Smitb--c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391, 201

E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
8.

Mick Porta-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391, 201

E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
9.

Mark Boswell-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391,

201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
10.

Don Wind-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391, 201

E. Center Street, Pocatello, ID 83204-1391, teL (208) 232-6101.
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11.

Randy Vrar1es-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391,

201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
12.

Dave Famsworth-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box

1391, 201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
13.

Jill Lloyd- c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391, 201

E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
14.

Bruce Palanti-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391,

201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
15.

Amity \Vb.ite-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391,

201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
16.

Trent Clark-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391,

201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
17.

Scott Elsmore-cfo Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box 1391,

201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
18.

Chris Leatherman--c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box

1391, 201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
19.

Tab Mendenhall-c/o Racine, Olson, Nye, Budge & Bailey, Chtd., P.O. Box

1391, 201 E. Center Street, Pocatello, ID 83204-1391, tel. (208) 232-6101.
20.

Travene Annstrong--c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street,

Suite 1000, P.O. Box i617, Boise, Ida..tio, 83701-1617, tel. (208) 344-6000.
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21.

Francis Sase-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
22.

Joe Jeo-1cins---c/o Hawley Troxell Ennis & Hawley LLP, 877 MaiI1 Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.

,.,..,

~.J.

Steven Hanson-c/o Hawley Troxell Erm.is & Hawley LLP, 877 Main Street,

Suite 1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
24.

Dan Windell-c/o Hawley Troxell Ermis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
25.

Hugh Lawrence-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street,

Suite 1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
26.

.Mike Morgan-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
27.

John R. Rosenbaum----c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street,

Suite 1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
28,

Steve Taylor--c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
29.

Clayton Krail---c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
30.

Reid Lester-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Ida..11.o, 83701-1617, tet. (208) 344-6000.
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31.

Wade Zm1der-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Ida."ho, 83701-1617, tel. (208) 344-6000.
32.

Bill Lovely-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
33.

Steve Kirk-c/o Hawley Troxell En...rds & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
34.

Dave Orchard-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.

35.

Shavvn Gorton-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street,

Suite 1000, P.O. Box 1617, Boise, Idaho, 83701-1617, teL (208) 344-6000,
36.

Sage Lish-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, teL (208) 344-6000.
37.

Mike Zander-c/o Hawley Troxell Erm.is & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
38.

Terry Parsons-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.
39.

Ken Hecker-c/o Hawley Troxell Ennis & Hawley LLP, 877 Main Street, Suite

1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tet. (208) 344-6000.
40.

Sidney Kim "Leroy" Johnson-SIG does not possess current contact information

for Mr. Jolu1son. However, upon information at'ld belief, 1-1r. Johnson is an employee of
Washington Group International, Inc. ("WGI"), one of the plaintiffs to this lawsuit. If so, he
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may be contacted via the law fin11 of Hawley Troxell Ewis & Hawley LLP, 877 Main Street,
Suite 1000, P.O. Box 1617, Boise, Idaho, 83701-1617, tel. (208) 344-6000.

41.

Sherrie Hernnari.-Southeast Idaho CoUL1.cil of Governments, P.0. Box 6079,

Pocatello, Idaho, 83205-6079, email sherrie@sicog.org .
42.

Mitch Hart-SIO does not possess contact information for Mr. Hart that it has

verified as current. However, upon information and belief, Mr. Hart's cell phone number is
(208) 390-5212, and his business email address is miha..'157@icsofidaho.com.
43.

David Benjamin-SIO does not possess contact information for M...r.

Be:n~amin

that is verified as current. However, upon information and belief, Mr. Benjamin is employed by

the :rvfine Safety and Health Administration's Boise, Idaho field office, 300 K Mallard, Suite
150, Lake Point Centre 1, Boise, ID, tel. (208) 334-1835.
44.

David Poulson-SIO does not possess contact information for Mr. Poulson that is

verified as current. However, upon information and belief, :tvfr. Poulson is employed by the
Mine Safety and Health Administration's Boise, Idaho field office, 300 E. Mallard, Suite 150,
Lake Point Centre 1, Boise, ID, tel. (208) 334-1835.
45.

Todd Frolick-SIO does not possess contact information for Mr. Frolick that is

verified as current. However, upon information and belief, l'vlr. Frolick is employed by Caribou
Electrical, 631 5th East Street, Soda Springs, ID 83276-1365, teL (208) 547-0327.
46.

Todd Reid-SIO does not possess contact information for Mr. Fralick that is

verified as CUL-rent. However, upon information and belief, Mr. Fralick is em.ployed by Caribou
Electrical, 631 5th East Street, Soda Springs, ID 83276-1365, tel. (208) 547-0327.
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47.

Eric Evans-SIO does not possess contact information for Mr. Evans that is

verified as current. However, upon information and belief, Mr. Evans is employed by
Intermountain Equipment, 1280 College Road, Pocatello, ID 83204-5022, tel. (208) 234-1242.
48.

Rusty Hayes- SIO does not possess contact information for Mr. Hayes that is

verified as current However, upon information and belief, Mr. Hayes is employed by R & R
Transport, 610 U.S. 30, Soda Springs, ID 83276, tel. (208) 547-4616.
49.

Gene Bennett--SIO does not possess contact information for Mr. Bennett that is

verified as current
50.

Gradis Healing-SIO does not possess contact information for Mr. Healing that is

verified as current

INTERROGATORY NO 3: Please state the name and address of each person you intend to call
as a witness at the trial of this matter a..nd the substance of each person's expected testimony.
RESPONSE: SIO objects to Interrogatory No. 3 on the ground that discovery is ongoing, and
SIO has not yet identified the persons it intends to call as witnesses at trial, nor has it identified
the anticipated substance of those persons' expected testimony. SIO will provide that
i.'1.formation when it has determined the identity and anticipated testimony of its witnesses, and in
accordance with. the procedures set forth in the Idaho Rules of Civil Procedure. SIO reserves the
right to call as a witness any of the individuals listed in SIO's response to Interrogatory No. 2,
above.
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INTERROGATORY NO. 4: Identify by name and address each and every person you intend to
call as a..11 expert at the trial of this matter and for each such person the following:
a.
The scientific, tecl:1nica1 or other specialized knowledge possessed by such person.
b.
The knowledge, skill, experience, training a..11d education which qualifies such
person as an expert.
c.
All facts ai1d data upon whlcb the expert bases hls opinion.
d.
All opinions and ii.l.ferences to which the expert may testify and the reasons
therefor.
RESPONSE: SIO objects to Interrogatory No. 4 on foe ground that discovery is ongoing, and

SIO has not yet identified the persons it intends to call as expert witnesses at trial, nor bas it
identified the anticipated substance of those persons' expected testimony. SIO wi11 provide that
information when it has determined the identity and anticipated testimony of its expert witnesses,
and in accordance vvith the procedures set forth in the Idaho Rules of Civil Procedure.

INTERROGATORY NO. 5: Please describe in full and complete detail any photographs, video
recordings, sound recordings, drawings, illustrations, memoranda, letters contracts or other
documents of which you or your attorneys are aware which pertain to any of the issues in thls
litigation. In a.rISwering thls interrogatory, describe the nature and subject matter of the item, its
date, if applicable, the name, address, job title and capacity of the person preparing it, or with
knowledge of it, and for each such item, whether or not you intend to utilize it at trial as an
exhibit.
RESPONSE: SIO objects to Interrogatory No. 5 on the ground that discovery is ongoing, and
SIO has not yet identified the ex..h.ibits it plans to utilize at trial. SIO vvill provide that
information when it has determined the identity of its exhibits, and in accordance with t.1-ie
procedures set forth in the Ida.1-io Rules of Civil Procedure. SIO further objects to Interrogatory
No. 5 on the groun.d that it is overly broad or u..nduly burdensome and oppressive such that the

burden or expense of the proposed discovery outNeighs its likely benefit. SIO further objects to
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Interrogatory No. 5 on the gr0Ut1d that the pr.i.rase "which pertain to any of the issues in this
litigation" is vague and ambiguous, SIO further objects to Interrogatory No. 5 to the e:h.'tent it
requests information regardi.t1g the identity of SI 0 's customers, which constitl...rtes proprietary
information, Nevertheless, subject to and without waiving any of the foregoing objections,
including the General Objections, SIO responds in good faith to Interrogatory No. 5 as follows:
Pursuant to Idalw Rule of Civil Procedure 33(c), SIO will make available for inspection
and copyin.g all nonprivileged documents in its possession, custody, or control that are
responsive to Interrogatory No. 5. Those documents include all documents in SIO's possession,
custody, or control that pertain in any way to SIO's claims in this action. Because some of those
documents reflect proprietary customeHelated information, SIO will produce those documents

ru.'l:er entry of an approved protective order.

INTERROGATORY NO. 6: With respect to your claims of monetary damages set forth in your
Compl.ai.11t, please itemize with specificity each element of damages, explain how you calculated
the amounts claimed, ai.•d explain each and every step you took to measure a.11d verify your
alleged loss, and all action taken to mitigate your damages.
RESPONSE: SIO objects to Interrogatory No, 6 on the ground that discovery is ongoing, and
SIO has not yet computed a final calculation of its damages. SIO further objects to Interrogatory
No. 6 on the ground that SI O's calculation of its damages is a matter for expert exai-nination and
calculation, and SIO is not qualified to make that calculation., SIO fu.ri..her objects to
bterrogatory No. 6 on the ground that SIO's damages themselves are ongoing and fluctuating.
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Nevertheless, subject to and without waiving any of t1e foregoing objections, including the
General Objections, SIO responds in good faith to Interrogatory No. 6 as follows:
SIO's damages include the foHo"Wing categories of damages:
1.

Profits that SIO could have made, but did not, as a result of its inability to

continue its operations.
2.

Damages that SIO incurred in reliance upon Monsanto's representations at1.d

conduct. Such damages include, without limitation, damages arising from business and other
loans extended to SIO, that SIO cannot repay,

3.

Loss of the value of SI O's business itself.

4.

Dai.uages SIO incurred as a direct and proximate result of Monsanto's breach of

t.1.e Monsanto Agreement, including, without limitation, approximately $65,000.00 in costs that
SIO incurred to remove the building it had constructed.
SIO has attempted to mitigate its damages by, without limitation, undertaking the
folloVr'1.ng actions:
1.

SIO sold the building it had constructed upon Monsanto's premises for

approximately $25,000.00. However, in light of the $65,000.00 cost of actually removing the
building, SIO still lost money in connection with the building.
2.

The Southeastern Idaho Council of Governments has suspended the interest

accruing on SIO's loans and has otherwise sho'Wrl some leniency in seeking repayment

However, SIO has not forgiven the loan.
3,

SIO has been able to sell a few other items of equipment purchased in connection
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with its business operations. Each sale of equipment has resulted in a loss for SIO, wit.11 the
exception of the sale of one truck, on which SIO broke even.

iNTERROGATORY NO. 7: Referring to the allegation made in paragraph 10 of Plaintiffs
Complaint that "on or about May 15, 2000, SIO completed negotiations with Mitch Hart
("Hart"), a Monsanto representative, regarding an agreement with Monsanto (the "Monsanto
Agreement"), please answer:
a.
The date the aileged negotiations cow.menced, and the date, time a,.·1d place of
each negotiation session which preceded the alleged "Monsanto Agreement".
b.
The name, title and employer of each person participating in each negotiation
session.
c.
Identify and produce all notes, documents, emails, letters and other writings
generated during each of the negotiation sessions, who prepared the same and the
current location of each.
RESPONSE: SIO objects to Interrogatory No. 7 on the ground that the information requested

therein would be more efficiently furnished in a deposition rather than as a written response to an
interrogatory. Consequently, Interrogatory No. 7 unduly burdensome and oppressive such that
the burden or expense of the proposed discovery outweighs its likely benefit Nevertheless,
subject to and "Without waiving any of the foregoing objections, including the Genera1
Objections, SIO responds in good faith to Interrogatory No. 7 as follows:
a.

Negotiations between SIO and Monsanto regarding the venture that gave rise to

the Monsanto Agreement commenced in approximately October 1999. Negotiations did not

occur in discrete negotiating sessions, but proceeded continuously until the Monsanto Agreement
was reached via email, telephone, and some face-to-face meetings.
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b.

Mitch Hart participated in the negotiations on behalf of Monsanto. His title was

"senior specialist." Tim Sullivan and Todd Sullivan participated in the negotiations on behalf of
SIO. Ti1n Sullivan was a mauager of SIO. Todd Sullivan was a representative of SIO.
c.

Pursuantto Idaho Rule of Civil Procedure 33(c), SIO will make available for

inspection and copying documents responsive to Interrogatory No. 5. Those documents include
all documents pertaining Ln. any way to any pre-Monsanto Agreement negotiations.

INTERROGATORY NO. 8: With respect to the alleged "Monsanto Agreement" described in
paragraphs 10 and 11 of Piaintiff s Complaint, please state:
a.
The commencement date of the Agreement and how and when it was determined.
b.
The termination date of the Agreement and how and when it was determined.
c.
Each and every term and condition of the Agreement and how and when each was
determined.
d.
Describe the author and identify the custodian of all documents or ·writings which
identify, describe or discuss each arid every term of the Agreement.
e.
The name, title and authority of each Monsanto employee who agreed to or
accepted each term of the Agreement you have identified.
RESPONSE: SIO objects to Interrogatory No. 8 on the ground that it is ambiguous and too
vague to adequately apprise SIO of what information is being sought or to permit SIO to furnish
such information with reasonable effort. Specifically, but without limitation, SIO cannot
ascertain with precision the rnear.J.ng of the terms "commencement date," "termination date," or
the "determination" of certain terms of the Monsanto Agreement. Nevertheless, subject to and
v.rithout waiving any of the foregoing objections, including the General Objections, SIO responds
in good faith to Interrogatory No. 8 as follows:
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a.

SIO and Monsanto reached the Monsanto Agreement on or about May 15, 2000.

Upon entering into the Monsanto Agreement, SIO immediately commenced performance of its
obligations under the Monsanto Agreement by, without limitation, seeking necessary approvals,
creating relationships with suppliers, contractors, and builders, a.Tld participating in the process of
creating a facility for the processing, bagging, and selling of sand. In their negotiations, SIO and
Monsanto contemplated that SIO would immediately commence preparations for selling sand,
and that it would actually start selling sand as soon as possible.
b.

In their negotiations, SIO and Monsanto contemplated that the Monsanto

Agreement would not terminate so long as the relationship between SIO and Monsanto was
mutually beneficial, a star1dard that would be assessed in accorda..r1ce with the following criteria:
(1) SIO conformed to all of Monsanto's environmental, safety, and control regulations; (2) SIO
provided Monsanto with agreed-upon royalty payments; a.rid (3) SIO permitted Monsanto to
reasonably control the markets in which SIO could sell improved sand. Monsanto unilaterally
terminated the Monsanto Agreement, thereby breaching it, subsequent to WGI's December 28,
2007, letter.

c.

In negotiations culrriinating on or about May 15, 2000, SIO and Monsanto agreed

to the following terms, which comprise foe Monsanto Agreement:
i.

Monsanto would furnish SIO with certain agreed-upon qua11tities of sand

that could be processed and improved in a safe, healthy, and envirorunentally sound mar,ner.
u.

Although SIO could sell improved, value-added sand to trird parties,

Monsanto reserved the right to limit the markets in which SIO could sell i..rnproved sand.
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u.

SIO could obtain sand that WGI ex'tracted as per foe Monsanto

iv.

SIO would pay Monsanto royalties in amounts calculated based on the

Agreement

type and weight of sl:ripped sand.
v.

The Monsanto Agreement would remain in full force and effect for so

long as it was mutually beneficial to both SIO and Monsanto to operate in accordance with tl:ie
Monsanto Agreement. Both SIO and Monsanto understood and agreed that "mutual benefit"
would be assessed in accordance with the following criteria: (1) SIO conformed to all of
Monsanto's environmental, safety, and control regulations; (2) SIO provided Monsanto with
agreed-upon royalty payments; and (3) SIO permitted Monsanto to reasonably control the
markets in which SIO could sell improved sand. So long as those criteria were satisfied,
Monsanto would continue to provide agreed-upon quantities of sand and permit SIO to ex-tract
and sell improved sand obtained from Monsanto's p1·emises.

d.

Pursuant to Idaho Rule of Civil Procedure 33(c), SIO will make available for

inspection and copying aU nonprivileged documents in its possession, custody, or control that are
responsive to Interrogatory No. 8(d). These documents include all documents reflecting or
pertaining, implicitly or explicitly, to the terms of the Monsanto Agreement

e.

Mitch Hart, senior specialist. Subsequent to the finalization of the Monsanto

Agreement, individuals such as Jim Srrlth, Dave Farnsworth, and Don Wind implicitly ratified
and recognized the Monsanto Agreement. Likely other Monsanto representatives of which SIO
is not presently aware also approved, ratified, and recogriized the Monsanto Agreement. It is
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SIO's understanding that Hart was required to receive authorization and approval regarding the
Monsanto Agreement directly from Monsanto's St. Louis headquarters.

INTERROGATORY NO. 9: With respect to the allegations made in paragraphs 11, 14 and 26
that SIO paid royalty payments to Monsanto, please state:
a.
The date and amount of each royalty payment made by Plaintiff to Monsanto.
b.
The total amount ofroyalty payments made by Plaintiff to Monsanto.
c.
Identify and produce copies of all checks or other documents evidencing royalty
payments made by Plaintiff to Monsa..rito,
RESPONSE: Pursuar1t to Idaho Rule of Civil Procedure 33(c), SIO will make available for
inspection and copying all nonprivileged documents in its possession, custody, or control that are
respansjve to Interrogatory No. 9. These documents include, without limitation, checks of
royalty payments paid to Monsanto, as well as documents demonstrating calculations of royalty
payments. Because some of those documents reflect proprietary customer-related information,
SIO will produce those documents after entry of an approved protective order.

INTERROGATORY NO. 10: In paragraph 42 of Plaintiff's Complaint, Plaintiff alleges that
"Monsa.Dto materially breached the Monsanto Agreement by, without limitation, terminating the
Monsa.rito Agreement contrary to the Monsanto Agreement's term provision." With respect to
this allegation, please state:
a.
Describe precisely and in detail each and every term or condition of the alleged
Monsanto Agreement which Plaintiff contends Monsanto breached and what acts
or conduct by Monsanto constituted such breach.
b.
Please describe and identify each and every notice of default provided by Plaintiff
to Monsanto.
c,
Describe precisely and in detail all action taken by Plaintiff to mitigate its
dan1ages resulting from the alleged breach.
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RESPONSE: SIO objects to foterrogatory No. 10 on fae ground that it requires SIO to render a
legal conclusion. Nevertheless, subject to and V1dthout waiving a.riy of the foregoing objections,
including the General Objections, SIO responds in good faith to Interrogatory No. 10 as follows:
a.

SIO alleges that Monsanto breached the tenn of the Monsanto Agreement

described in paragraph (c)(v) of SIO's response to Interrogatory No. 8, above.
b.

SIO issued no notices of default to Monsanto. The Monsanto Agreement did not

require the issuance of notices of default.

c.

See SIO's response to Interrogatory No. 6, above.

INTERROGATORY NO. 11: In the prayer for relief set forth in Plaintiffs Complaint, Plaintiff
aUeges that it suffered "general, compensatory atJ.d consequential damages." With respect to
these allegations, please:
a.
Describe precisely and in detail each item of damage in.eluding a description and
dollar amount.
b.
Please describe precisely and in detail how each damage an1ount V1ras calculated.
c.
Please describe and identify the location of all documents which substantiate or
evidence the damages claimed.
RESPONSE: See SIO's response to Interrogatory No. 6, above.

RESPONSES TO REQUESTS FOR PRODUCTION
REOUEST FOR PRODUCTION NO. 1: Produce all reports, correspondence, memoranda and
notes prepared by you which pertain to your claims set forth in your Complaint
RESPONSE: SIO objects to Request for Production No. 1 insofar as it requests docu1nents that
are protected by the attorney-client privilege, information protected by the work product
doctrine, or trial preparation materials protected under the Idaho Rules of Civil Procedure or
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U-D.der ai.'1y other valid doctrine or privilege. SIO further objects to Request for Production No. l
to the extent it requests information regarding the identity of SIO's customers, which constitutes
proprietary ir1formation. Nevertheless, subject to and without waiving any of the foregoing
objections, including the General Objections, SIO responds in good fa1th to Request for
Production No. 2 as follows:
Pursuant to Idaho Rule of Civil Procedure 33(c), SIO will make available for inspection
and copying all nonprivileged documents in its possession, custody, or control that are
responsive to Request for Production No. 1. Because some of those documents reflect
proprietary customer-related information, SIO will produce those documents after entry of an
approved protective order.

REQUEST FOR PRODUCTION NO 2: Please produce each and every docUJ.-nent that proves or
tends to support your damage claims against Monsanto and against WGL
RESPONSE: SIO objects to Request for Production No. 2 to the extent it requests information
regarding the identity of SIO's customers, which constitutes proprietary information.
Nevertheless, subject to and without waiving any of the foregoing objections, including the
General Objections, SIO responds in good faith to Request for Production No. 2 as follows:
Pursuant to Idaho Rule of Civil Procedure 33(c), SIO will make available for inspection
at-id copyir1g all nonprivileged documents in its possession, custody, or control t.1at are
responsive to Request for Production No. 2. Because some of those documents reflect
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proprietary customer-related information, SIO will produce those documents after entry of an
approved protective order.

REQUEST FOR PRODUCTION NO. 3: Please produce all documents whlch peri.ain to and/or
on which you base your answers to Defendant Monsanto's Interrogatories.
RESPONSE: SIO objects to Request for Production No. 3 to the extent it requests infonnati.on

regarding the identity of SI 0' s customers, which constitutes proprietary information.
Nevertheless, subject to and without waiving any of the foregoing objections, including the
General Objections, SIO responds in good faith to Request for Production No. 3 as follows:
Pursuant to Idaho Rule of Civil Procedure 33(c), SIO will make available for inspection
ai.1d

copying all nonprivileged documents in its possession, custody, or control that are

responsive to Request for Production No. 3. Because some of those documents reflect
proprietary customer-related information, SIO vvi.11 produce those documents after entry of an
approved protective order.

REQUEST FOR PRODUCTION NO. 4: Please produce all contracts, documents or VvTitings
which establish, discuss or relate directly or indirectly to the terms and conditions of the
agreement entered into between Monsanto as alleged in Plaintiff's Complaint.
RESPONSE: Copies of nonprivileged, responsive docmnents, to the extent they are in SI O's

possession, custody, or control, wiLl be produced for inspection ru'ld/or copying at a time
convenient to counsel.
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VERIFICATION
STATE OF UTAH

)
) SS.

COTJNTY OF SALT LAKE

)

I, Todd Sullivan, being first duly sworn, do say that I have read PLAINTIFPS
RESPONSES TO

DEFENDA.i~T

MONSA..NTO COMP ANY~s FIRST

INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS, that

the information contained therein is true and correct as to my knowledge, information and belief,
and that I ai.'TI authorized to make this verification on behalf of Plaintiff Silicon International Ore,
LLC.
DATED this 2 'i' day of May, 2010.

SUBSCRIBED AND SWORN to before me this 2r' day of May, 2010.
NOTARY PUBLIC

ASHLEY DOR!US
3165 E. Miilrock Dr., Suite 500
Salt Lake City, Utah 84121

My Commission Explres
March 13, 201.2

I
i

STATE OF UTP..E

22

information when it has determined the identity of its exhibits, and in accordance with the
procedures set forth in t.he Idaho Rules of Civil Procedure.

,, ,,...

DATED this

LO day of May, 2010.
AS TO OBJECTIONS:
MOFFATT THOMAS BARRETT ROCK & FIELDS,
CHTD.

BENNETT TUELLER JOHNSON & DEERE
Barry N. Johnson
Daniel K. Brough

Attorneys for Plaintiff Silicon International Ore, LLC
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